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PART I— PRINCIPAL CONSTITUTIONAL AREAS 


A. ADMISSIONS AND CONFESSIONS 


GENERAL GROUND FOR 
EXCLUDING STATEMENTS 


§ 1.30. Product of an illegal arrest 

or search 
Alabama An unlawful arrest is not a bar 
to prosecution of a subsequent indictment 
for the same charge nor to the presenta- 
tion of identification evidence obtained 
as a result of the unlawful arrest. Yancey 
v. State, 265 So. 2d 918 (Ala. Crim. App. 
1972), 9 CLB 182. 


§ 1.50. Intoxication 

Alabama Although defendant may have 
been “much intoxicated” at time she ad- 
mitted to police fatal shooting of her hus- 
band, trial court did not err in admitting 
confession into evidence where it did not 
appear, during hearing conducted outside 
presence of jury, that her state of intox- 
ication amounted to “mania” or such an 
impairment of the will and mind as to 
make the person confessing unconscious 
of the meaning of his words. Stewart v. 
State, 275 So. 2d 360 (Ala. Crim. App. 
1973), 9 CLB 625. 


§ 1.55. Mental illness 

Michigan Defendant’s spontaneous con- 
fession that he had murdered victim was 
admissible despite fact that he was short- 
ly thereafter certified a “schizophrenic, 
paranoid type” and incompetent to stand 
trial where trial court determined that 
defendant was aware of what was tran- 
spiring. The fact that a person is psy- 
chotic at the time of rendering confession 
does not necessarily vitiate its voluntari- 
ness. People v. Coffee, 202 N.W.2d 456 
(Mich. App. 1972), 9 CLB 264. 
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MIRANDA 


§ 2.00. Prerequisite of custodial 
interrogation 

Illinois An arrested defendant, while be- 
ing questioned without having received 
prior Miranda warnings, made an excul- 
patory statement. The questioning broke 
off but was resumed thirty-six hours later 
after the giving of the appropriate warn- 
ings. At this point, defendant confessed. 
The court held that in view of the time 
lapse between questioning periods, defen- 
dant’s confession could not be said to 
have resulted from constant pressure and 
was not, therefore, tainted by a con- 
tinuing illegality. Furthermore, while the 
Miranda decision directs that “no distinc- 
tion may be drawn between inculpatory 
statements and statements alleged to be 
merely exculpatory,” this is to be under- 
stood as merely precluding prosecuting 
attorneys from using such exculpatory 
statements to impeach defendant's testi- 
mony at trial. People v. Green, 292 N.E. 
2d 65 (Ill. App. 1972), 9 CLB 451. 


§ 2.20. Waiver 

Pennsylvania Fact that police never spe- 
cifically told voluntary-manslaughter de- 
fendant that they suspected her of having 
murdered infant, but simply told her that 
they “were investigating the death,” did 
not render her oral confession and waiver 
of counsel constitutionally ineffective as 
asserted on the basis of prior holding to 
the effect that “an intelligent and under- 
standing waiver of the right to counsel is 
impossible where the defendant has not 
been informed of the crime which is being 
investigated.” The statement made was 
sufficient to alert her to their suspicion 
that a crime had been committed. Nor 
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did they have any valid reason, prior to 
the oral confession, for specifying an in- 
tentional rather than negligent homicide. 
Commonwealth v. Boykin, 298 A.2d 258 
(Pa. 1972), 9 CLB 363. 


§ 2.30. Res gestae, volunteered and 
spontaneous statements 
Wyoming Rule that where accused is the 
sole witness to killing, his testimony can- 
not be “arbitrarily rejected” in determin- 
ing malice or premeditation, is subject to 
qualification that sole witness not be im- 
peached and that his testimony be not 
improbable and not inconsistent with 
other facts and circumstances. Buckles v. 
State, 500 P.2d 518 (Wyo. 1972), 9 CLB 

70. 


§ 2.35. Silence as an admission 

Illinois Trial court’s admission into ev- 
idence of testimony that defendant had 
remained silent at pretrial lineup and 
prosecuto:’s argument to jury that defen- 
dant’s silence was evidence of guilt was 


improper. The error was not prejudicial, 
however, in view of testimony by both 
defendant and an officer that defendant 
was told that he could remain silent at 
the lineup. People v. Ross, 297 N.E.2d 
328 (Ill. App. 1973), 9 CLB 808. 


§ 2.60. Applicability of Miranda to 
other proceedings 

Court of Appeals, 7th Cir. Seventh Cir- 
cuit rule, that Miranda warnings must be 
given to taxpayer by either revenue agent 
or special agent at inception of first con- 
tact with taxpayer after case has been 
transferred to Intelligence Division of 
IRS, is not applicable to corporate records 
and leads obtained from corporation off- 
cer by internal revenue agents for use as 
evidence in a criminal prosecution, even 
though the corporate officer is a potential 
defendant. United States v. Habig, 474 
F.2d 57 (7th Cir. 1973), 9 CLB 533. 
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Court of Appeals, 9th Cir. Despite the 
fact that the sole reason for an audit of 
defendant’s tax returns was an informant’s 
tip to a special intelligence agent of the 
Internal Revenue Service that he was 
guilty of tax evasion, an ordinary internal 
revenue agent assigned to investigate the 
matter was under no duty to give prior 
Miranda warnings or otherwise advise the 
taxpayer of the possible criminal conse- 
quences of the investigation. Since de- 
fendant “was not deprived of his freedom 
in any way,” there was no violation of the 
Miranda rights. There was no due pro- 
cess violation in failing to warn of pos- 
sible criminal consequences where the in- 
vestigation was not conducted by a special 
agent but an ordinary representative of 
IRS and was of “no greater scope than 
a routine civil audit to determine tax li- 
ability.” In short, it could not be said 
that a “criminal investigation” was con- 
ducted. United States v. Robson, 477 
F.2d 13 (9th Cir. 1973), 9 CLB 716. 


PROCEDURAL QUESTIONS RE 
ADMISSIBILITY OF STATEMENTS 


§ 3.20. Burden of proof 

Georgia Defendant’s contention, that in 
order for state to meet its burden of prov- 
ing that proper Miranda warnings were 
given defendant before incriminating 
statement was elicited, prosecution must 
introduce into evidence the actual “waiver 
card” from which the warnings were read, 
was without merit, there being no such 
discoverable requirement. James v. State, 
195 S.E.2d 448 (Ga. 1973), 9 CLB 627. 


B. RIGHT TO COUNSEL 
TYPE OF STAGE PROCEEDING 


§ 5.00. Lineups 

United States Supreme Court Postin- 
dictment photographic lineup, while a 
“stage” in the criminal proceeding, was’ 
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not a “critical stage” within the meaning 
of United States v. Wade, 388 U.S. 218 
(1967), so as to entitle the accused to 
the presence of counsel at such event. The 
“critical” factor in Wade, which involved 
a corporeal pretrial lineup, was the pres- 
ence of the accused himself, rendering the 
event a “trial-like confrontation” requiring 
counsel. In such a situation, the assistance 
of counsel serves to protect the accused 
from being misled by his lack of famil- 
iarity with the law or from being over- 
powered by his professional adversary. At 
a pretrial photographic identification, on 
the other hand, the accused is not present 
and therefore not subject to these dan- 
gers. While it is true that pretrial photo- 
graphic identifications offer possibilities 
for suggestiveness, the opportunities for 
prosecutorial unfairness exist in other 
areas as well. “We are not persuaded 
that the risks inherent in the use of photo- 
graphic displays are so pernicious that an 
extraordinary system of safeguards is re- 
quired.” A concurring opinion contrasted 


the “little drama” of a corporeal lineup, 
where the accused can be compelled to 
move about, utter significant words, etc., 
with all its heightened possibilities for 
suggestiveness, with a photographic iden- 
tification and the “substantially fewer 
possibilities of impermissible suggestion 


when photographs are used.” Further- 
more, “those unfair influences can be 
readily reconstructed at trial.” United 
States v. Ash, 93 S. Ct. 2568 (1973), 9 
CLB 802. 


§ 5.20. Funds for investigation 
Oklahoma Absent statutory provision, a 
state is under no obligation to provide a 
requesting indigent defendant funds for 
investigative purposes since denial of 
such funds does not deprive a defendant 
of his constitutional right to adequate rep- 
resentation. Trowbridge v. State, 502 
P.2d 495 (Okla. Crim. App. 1972), 9 CLB 
266. 
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§ 5.40. Sentencing 

“‘Before Sentence Is Pronounced... . A 
Guide to Defense Counsel in the Exercise 
of His Postconviction Responsibilities” by 
Michael A. Feit, 9 CLB 140 (1973). 


Michigan During a presentence inter- 
view following his plea of guilty, defen- 
dant admitted to a probation officer that 
he had committed certain robberies. These 
admissions presumably formed part of the 
basis for the twenty- to forty-year sen- 
tence he subsequently received for armed 
robbery. On appeal, he asserted that 
constitutionally, counsel should have been 
present at the presentence interview and 
that he should have been advised of the 
right to exercise his privilege against self- 
incrimination. Held, a presentence inter- 
view is not a critical stage in criminal 
proceedings, notwithstanding the fact 
that it is proper for the sentencing court 
to consider comments and admissions de- 
fendant may have made during such an 
interview concerning his past life and 
character. The presence of counsel would 
only impede the information-gathering 
function of the procedure; furthermore, 
any irregularities in the presentence re- 
port could later be corrected by counsel 
at time of sentencing. Nor was defendant 
entitled to be warned with respect to a 
privilege against self-incrimination, since 
his guilt in the principal charge had al- 
ready been determined, and since his ad- 
missions of prior criminal activity were 
not coerced. People v. Burton, 205 N.W. 
2d 873 (Mich. App. 1973), 9 CLB 628. 


§ 5.50. Probation revocation hearing 

United States Supreme Court Revocation 
of probation stands in the same relation to 
guarantees of due process as revocation of 
parole. Like parole, it is not a stage in 
the criminal process, but does result in a 
loss of liberty. Accordingly, a probationer 
is entitled to the same due process guar- 
antee of a preliminary hearing to deter- 
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mine probable cause and a final revoca- 
tion hearing under the conditions specified 
in Morrissey v. Brewer, 408 U.S. 471 
(1972), for parolees. 

Due process also requires that counsel 
be provided for an indigent in some, but 
not all, probation revocation proceedings. 
It is preferable to proceed on a case-by- 
case basis in this regard because of the 
advantages of preserving informality, 
flexibility, and economy, and because pro- 
bation officers are themselves charged 
with the duty to protect the rehabilitative 
interests of the probationer. 

Although there is “some force to the 
argument” that this procedure may, in 
some cases, prevent the presentation of a 
defense discoverable only by an attorney, 
“we deal here not with the right of an 
accused to counsel in a criminal prosecu- 
tion, but with the more limited due pro- 
cess right of one who is a probationer or 
parolee only because he had been convic- 
ted of a crime.” The decision whether 
counsel should be appointed for an in- 
digent must be made on a case-by-case 
basis in the exercise of a sound discretion 
of the state authority charged with the 
responsibility for administering the proba- 
tion and parole system. The decisions 
must be made in accordance with the dic- 
tates of “fundamental fairness,” the touch- 
stone of due process. 

The Court set out the following guide- 
lines: 


“Presumptively, it may be said that 
counsel should be provided in cases 
where, after being informed of his right 
to request counsel, the probationer or 
parolee makes such a request, based on 
a timely and colorable claim (i) that he 
has not committed the alleged violation 
of the conditions upon which he is at 
liberty; or (ii) that, even if the viola- 
tion is a matter of public record or is 
uncontested, there are substantial rea- 
sons which justified or mitigated the vi- 
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olation and make revocation inappro- 
priate and that the reasons are complex 
or otherwise difficult to develop or pre- 
sent. In passing on a request for the 
appointment ‘of counsel, the respon- 
sible agency also should consider, es-. 
pecially in doubtful cases, whether the 
probationer appears to be capable of 
speaking effectively for himself. In 
every case in which a request for coun- 
sel at a preliminary or final hearing is 
refused, the grounds for refusal should 
be stated succinctly in the record.” 


The Court pointed out in a footnote 
that the instant decision did not decide 
whether a nonindigent probationer or 
parolee has the right to be represented by 
retained counsel at a revocation hearing 
in situations other than those where the 
state would be obliged to furnish counsel 
for an indigent. Gagnon v. Scarpelli, 93 
S. Ct. 1756 (1973), 9 CLB 712. 


§ 5.80. Extradition proceedings 
Minnesota Prison inmate was not de- 
prived of constitutional due process and 
equal protection of laws by extradition 
under Interstate Agreement on Detainers, 
where agreement did not provide for ju- 
dicial hearings to test legality of extradi- 
tion or for appointment of counsel for in- 
digent defendants. Werthermer v. State, 
201 N.W.2d 383 (Minn. 1972), 9 CLB 
183. 


§ 5.90. Grand jury proceedings— 

Court of Appeals, 9th Cir. While there 
is no authority specifically requiring ap- 
pointment of counsel to represent an in- 
digent in a civil contempt proceeding 
following his refusal (upon receiving 
transactional immunity) to answer ques- 
tions before a grand jury, he is entitled 
to such representation since the threat 
of imprisonment is the coercion which 
makes this proceeding effective. “The civil 
label does not obscure its penal nature.” 
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United States v. Caramian, 468 F.2d 1369 
(9th Cir. 1972), 9 CLB 358. 


EFFECTIVENESS AND ADEQUACY 
OF REPRESENTATION 


§ 7.00. Ineffectiveness—in general 

Iowa Failure of defendant's appointed 
counsel to avail himself of a copy of 
county attorney's information (contain- 
ing minutes of testimony of three key 
state witnesses) until day of trial or to 
take advantage of the seven-week period 
between his appointment and commence- 
ment of trial to complete such pretrial 
investigation as he believed reasonably 
necessary, did not necessitate reversal of 
conviction on ground of inadequate repre- 
sentation at defendant’s trial for delivery 
of heroin. It could be determined from 
the entire record, that counsel “alertly 
and capably defended his client’s rights 
throughout the trial,” and the legal and 
factual issues were not complex but 


turned basically upon an in-court iden- 
tification which counsel challenged by a 


detailed cross-examination. State v. Mas- 
sey, 207 N.W.2d 777 (Iowa 1973), 9 CLB 
721. 


Ohio Court-appointed attorney who ad- 
mitted in proceeding to vacate sentence 
that he wasn’t sure whether he had 
“specifically” discussed each of twenty- 
one counts (dealing with breaking and 
entering and grand larceny) with the de- 
fendant before defendant entered plea of 
guilty to entire indictment, failed to prop- 
erly represent defendant. An attorney is 
“dutybound to investigate each and every 
charge before permitting his client to en- 
ter a plea.” State v. Dvorovy, 287 N.E.2d 
409 (Ohio C.P. 1972), 9 CLB 72. 


§ 710. Conflict of interest in joint 
representation 

Court of Appeals, 8th Cir. Defendant's 

lover administered a fatal beating to her 
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young child. They were separately tried 
for manslaughter but represented by the 
same appointed counsel. Defendant Aus- 
tin appealed her conviction, alleging in- 
effective assistance of counsel because of 
conflict of interest. She argued that, since 
the state had proceeded against her on 
the theory that she had aided and abetted 
her lover Goode in failing to prevent him 
from administering the fatal beating, she 
alone was in a position to assert the de- 
fense of lack of responsibility. Counsel, 
she asserted, had made only a marginal 
effort to pursue this line of defense be- 
cause of his divided loyalties. Instead, he 
had chosen to rely heavily upon the com- 
mon defense of excusable homicide. 

The court held that defendant had been 
deprived of effective assistance of coun- 
sel. The court so held in spite of its find- 
ing that the defendant had failed to make 
a sufficient showing that the trial judge 
“should have been aware” of a “substan- 
tial possibility” of a conflict of interest at 
the time of appointment of counsel. 
Rather, the court based its determination 
upon a finding from the record that “the 
possible divergence of interests . . . de- 
veloped into a clear and actual conflict 
of interest in counsel’s representation of 
Goode and Austin during the course of 
Austin’s trial limiting and inhibiting the 
attorney's conduct of Austin’s defense.” 
Austin v. Erickson, 477 F.2d 620 (8th 
Cir. 1973), 9 CLB 805. 


§ 7.15. Other conflicts of interest 

New York Where defense counsel was 
called by prosecutor to rebut defendant's 
testimony to the effect that the prosecutor 
had stated that he was not interested in 
the truth but only in convictions, such re- 
buttal testimony deprived defendant of 
the effective assistance of counsel and re- 
quired reversal of conviction. People v. 
Guillont, 336 N.Y.S.2d 515 (App. Div., Ist 
Dep't, 1972), 9 CLB 175. 
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§ 7.53. Failure to assert available defense 
United States Supreme Court Rule 12(b) 
(2) of the Federal Rules of Criminal Pro- 
cedure, providing that defenses or objec- 
tions based on defects in initiation of 
prosecutions or indictments will be 
deemed “waived” unless raised by motion 
before trial, was applicable to challenges 
to the composition of an indicting grand 
jury made on the ground of deprivation 
of a fundamental constitutional right, not- 
withstanding convicted defendant’s pre- 
vious ignorance of that right or the breach 
thereof or failure of his attorney to advise 
him with respect thereto. Proper remedy 
would be to challenge the validity of the 
plea itself, rather than the grand jury, on 
the ground of inadequate representation 
by counsel. Davis v. United States, 93 S. 
Ct. 1577 (1973), 9 CLB 528. 


Court of Appeals, D.C. Cir. Where court- 
appointed attorriey agreed with opinion 
of trial judge that defendant was malin- 
gering, failure of defense attorney to pur- 
sue the issue of insanity was not the re- 
sult of judicial interference with the 
defense. United States v. Simms, 463 F.2d 
1273 (D.C. Cir. 1972), 9 CLB 66. 


Court of Appeals, 5th Cir. Where no re- 
quest was made for a competency hear- 
ing, no defense of insanity was raised and 
no mention was made of defendant's 
being addicted to narcotics until time of 
sentencing, district court did not err in 
failing to order, sua sponte, a hearing to 
determine defendant's competency to 
stand trial, no reasonable cause for it hav- 
ing been presented. Although use of nar- 
cotics does not per se render a defendant 
incompetent. to stand trial, defendant 
could now raise the factual issue by filing 
a motion to vacate the judgment, wherein 
he could also assert ineffective assistance 
of counsel; additionally, he might seek re- 
lief under provisions of 18 U.S.C. 4245, 
governing mental incompetency undis- 
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closed at trial. United States v. Williams, 
468 F.2d 819 (5th Cir. 1972), 9 CLB 177. 


§ 7.56. Failure to introduce evidence 
or make objections 

Court of Appeals, 2d Cir. Prior to com- 
mencement of trial, defense attorney re- 
vealed his prior representation of a state’s 
witness in respect of a guilty plea to the 
same crime. During a side bar conference 
at trial, he told the court that the witness 
had told him a story that “exonerated Al- 
berti [the defendant] completely.” De- 
fendant was convicted. On appeal, he 
maintained that he had been deprived of 
the effective assistance of counsel because 
his attorney had failed to ask the witness, 
on cross-examination, whether the witness 
had earlier exonerated defendant of par- 
ticipation in the counterfeiting conspiracy. 
The Second Circuit held this contention 
to be without merit: Unless the attorney 
had breached the attorney-client relation- 
ship, or the witness had waived it, “any 
other counsel would have been totally 
without knowledge” of what the witness 
told the defense attorney. United States 
v. Alberti, 470 F.2d 878 (2d Cir. 1972), 9 
CLB 446. 


§ 7.58. Preventing defendant from 
testifying at trial 

Illinois In support of his postconviction 
petition alleging that his attorney had 
coerced him, against his will, into not 
testifying on his own behalf, defendant 
submitted affidavits by two relatives, 
quoting defense attorney as telling them, 
during course of trial, “I think the prose- 
cuting attorney would murder him on 
cross-examination so I won't put him on 
the stand even though Charles insists 
upon testifying.” Held, that absent an 
assertion in the petition or supporting af- 
fidavits that defendant made a. “contem- 
poraneous assertion . . . of his right to 
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testify,” that is, that he told his attorney, 
when the time came for him to testify, 
that he wanted to do so despite advice to 
the contrary, trial court’s ruling denying 
evidentiary hearing was proper. “The 
line between vigorous persuasion and 
coercion is a fine one.” People v. Brown, 
294 N.E.2d 285 (Ill. 1973), 9 CLB 625. 


C. RIGHT OF CONFRONTATION 


§ 8.00. Codefendant’s statement 
Tennessee Admission into evidence, at 
joint trial for receiving stolen property, 
of nontestifying codefendant’s confession 
was reversible error despite trial court's 
previous deletion of reference to defen- 
dant by name and instruction to jury to 
disregard it as to him, where jury could 
infer the connection from the surrounding 
circumstances. Case came under rule of 
Bruton v. United States, 391 U.S. 123 
(1968), since defendant was deprived of 
opportunity to cross-examine maker of 
incriminating statement. Taylor v. State, 
493 S.W.2d 477 (Tenn. Crim. App. 1973), 
9 CLB 720. 


§ 8.05. Opportunity to cross-examine 
“Argument to the Jury and the Constitu- 
tional Right of Confrontation” by Ronald 
L. Carson, 9 CLB 293 (1973). 


Michigan Failure of police to inquire, 
pursuant to tip, as to whether state’s key 
witness was in a North Carolina prison, 
and, with respect to another tip to effect 
that defendant resided on a named street 
in a certain city, reliance upon telephone 
information operator's statement that no 
such person was listed in her records pro- 
vided insufficient grounds for admission 
of said witness’s preliminary hearing tes- 
timony when weighed against defendant's 
right to confrontation of witnesses against 
him. People v. McIntosh, 204 N.W.2d 135 
(Mich. 1973), 9 CLB 452. 


CRIMINAL LAW BULLETIN 


§ 8.10. Harmless error 

Court of Appeals, 7th Cir. Trial court 
did not abuse its judicial discretion in re- 
fusing to grant motion for separate trials 
sought on the grounds that codefendant’s 
statement implicating defendant would be 
introduced at trial and that defendant 
would be denied his Sixth Amendment 
right to cross-examine him. Denial of the 
motion properly rested upon finding that 
defendant’s own confession, which would 
probably also be used at the trial, did not 
substantially differ from that of code- 
fendant, and that there could thus be no 
prejudice under Bruton. United States v. 
Spinks, 470 F.2d 64 (7th Cir. 1972), 9 
CLB 358. 


Alaska The United States Supreme 
Court’s holding in Bruton v. United 
States, 391 U.S. 123 (1968), that admission 
of an extrajudicial confession of a code- 
fendant who did not testify at trial de- 
prived a defendant of his right to cross- 
examine under confrontation clause of the 
Sixth Amendment, must be held to apply 
even where the defendant's own confes- 
sions were admitted into evidence. “In 
our view, this circumstance does not ap- 
pear to have any bearing on the fact that 
[defendant] was denied the right to con- 
front and cross-examine [codefendants] 
concerning their confessions, none of 
which implicated him in the burglaries.” 
The error could not be considered harm- 
less “beyond a reasonable doubt” under 
the stringent standard articulated in 
Chapman v. California, 386 U.S. 18 
(1967), where defendant’s major conten- 
tion at trial was that his own confession 
had been involuntarily induced. “Given 
the central role occupied in Mead’s trial 
by the voluntary-involuntary confessions 
issue, it is not difficult to perceive the po- 
tential impact of the codefendants’ con- 
fessions upon the jury’s resolution of this 
issue.” Mead v. State, 504 P.2d 855 
(Alaska 1972), 9 CLB 363. 
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D. SEARCH AND SEIZURE 
(including eavesdropping) 
BASIS FOR MAKING SEARCH 
AND/OR SEIZURE 


§ 9.10. Search warrant—in general 
United States Supreme Court Commer- 
cial‘ exhibitor of allegedly obscene film 
was not entitled to an adversary hearing 
prior to seizure where, upon magistrate's 
viewing of film, valid warrant was issued 
for purpose of preserving evidence. Hel- 
ler v. New York, 93 S. Ct. 2789 (1973), 9 
CLB 803. 


§ 9.30. Search warrant—manner of 
execution 

Court of Appeals, 3d Cir. A district court 
decision that a warrant to search a private 
dwelling cannot constitutionally be ex- 
ecuted in the known absence of the oc- 
cupant, unless exigent circumstances exist, 
must be overturned since there is no 
Fourth Amendment requirement to that 
effect. United States v. Gervato, 474 F.2d 
40 (3d Cir. 1973), 9 CLB 535. 


Minnesota “No-knock” search warrant 
based upon claim by informant that nar- 
cotics suspect was “very much aware of 
the police” was not constitutionally in- 
valid. State v. Daniels, 200 N.W.2d 403 
(Minn. 1972), 9 CLB 72. 


§ 10.00. Search incident to a valid 
arrest—in general 

“Model Rules For Law Enforcement: 

Warrantless Searches of Persons and 

Places,” 9 CLB 645. 


United States Supreme Court Upon 
viewing a sexually explicit film at a drive- 
in theater, a Kentucky sheriff, making a 
determination of obscenity on his own 
initiative, made a warrantless arrest of 
the manager for unlawful exhibition of 
an obscene film and seized one copy of 
the film. The state’s court of appeals 
upheld the warrantless seizure as prop- 
erly incident to a lawful arrest. 
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The Supreme Court reversed on the 
ground that the warrantless seizure did 
not meet Fourth Amendment standards 
of reasonableness. “The seizure of in- 
struments of crime, such as a pistol or a 
knife, or ‘contraband or stolen goods or 
objects dangerous in themselves,” said 
the Court, “are to be distinguished from 
quantities of books and movie films when 
a court appraises the reasonableness of 
the seizure under Fourth or Fourteenth 
Amendment standards.” The latter must 
be considered in the light of First Amend- 
ment protection of freedom of expression. 
In addition, the setting must be taken 
into account; in the instant case, that of 
an orderly and presumptively legitimate 
distribution or exhibition. 

Under these circumstances, the war- 
rantless seizure, lacking the indicia of a 
judicial procedure designed to “focus 
searchingly on the question of obscenity,” 
was “plainly a form of prior restraint,” 
and as such was unreasonable under 
Fourth Amendment standards. Roaden v. 
Kentucky, 93 S. Ct. 2796 (1973), 9 CLB 
804. 


Indiana Where defendant was arrested 
and taken to station house. search con- 
ducted while he was being booked which 
disclosed evidence of another crime was 
permissible as incident to a lawful arrest. 
Ramirez y. State, 286 N.E.2d 219 (Ind. 
App. 1972), 9 CLB 73. 


Oregon Police who, without warrant, 
lawfully entered house, arrested defen- 
dant, took him outside, and then reen- 
tered to obtain gun seen in defendant's 
hand, did not require permission of owner 
to reenter or the obtaining of a search 
warrant since seizure of gun was part of 


one continuous transaction. State v. 
Evans, 500 P.2d 470 (Ore. App. 1972), 9 
CLB 73. 


§ 10.10. —Probable cause 
Court of Appeals, 5th Cir. Police, acting 
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on invalid warrants to arrest for criminal 
trespass, forced their way into an apart- 
ment occupied by defendants. Held, an 
automatic rifle in plain view at time of 
arrest would not be suppressed where, ir- 
respective of the defective warrants, po- 
lice at time of entry had probable cause 
to believe that defendants, who had 
taken over apartment in definance of New 
Orleans Housing Authority, were commit- 
ting crime of criminal trespass. United 
States v. Morris, 477 F.2d 657 (5th Cir. 
1973), 9 CLB 808. 


Court of Appeals, 5th Cir. Fact that de- 
fendant had been followed for more than 
800 miles from port of entry in Miami, 
Florida, to Atlanta, Georgia, before war- 
rantless search of his marijuana-laden 
trailer-camper was conducted did not ren- 
der search unlawful where there was “un- 
disputed” probable cause, and the search 
was physically related in time and place 
to defendant's arrest. United States v. 
Henderson, 469 F.2d 1074 (5th Cir. 1972), 
9 CLB 262. 

Oregon Police officer's testimony at sup- 
pression hearing that defendant's car was 
stopped and search of defendant was 
made as result of telephone call from 
defendant’s wife describing location of 
the vehicle and claiming that her hus- 
band was carrying marijuana in his left- 
hand pocket was admissible, despite de- 
fendant’s assertion of marital privilege, 
for the purpose of establishing probable 
cause for the warrantless search. The 
doctrine of marital privilege relates to 
judicial examination into communications 
between spouses and to the examination 
of one spouse for or against the other in 
a legal proceeding but “in any form, 
would not prohibit the sheriff, in this case, 
from acting upon information volunteered 
by the defendant’s wife and subsequently 
testifying to the same. ... The shield is 
of no avail against . . . communications 
when disclosed by strangers.” State v. 
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Lindley, 502 P.2d 390 (Ore. App. 1972), 9 
CLB 267. 


§ 10.20. —Manner of making arrests as 
affecting its validity 

Minnesota “No-knock” search warrant 
based upon claim by informant that nar- 
cotics suspect was “very much aware of 
the police” was not constitutionally in- 
valid. State v. Daniels, 200 N.W.2d 403 
(Minn. 1972), 9 CLB 72. 


§ 11.00. Consent—in general 
“Model Rules for Law Enforcement: 
Warrantless Searches of Persons and 


Places,” 9 CLB 645 (1973). 


§ 11.30. —vVoluntariness of consent 
United States Supreme Court The vol- 
untariness of consent to noncustodial war- 
rantless search is to be determined from 
the totality of all the surrounding circum- 
stances and not from the presence or ab- 
sence of a single controlling criterion, 
such as defendant's awareness of his right 
to refuse to give consent. The latter is 
only one of a number of factors to be con- 
sidered in determining questions of vol- 
untariness. In meeting its burden of 
proof on the issue of voluntariness, the 
state is not, therefore, necessarily re- 
quired to prove that the subject knew he 
had the right to refuse to consent. 
Schneckloth v. Bustamonte, 93 S. Ct. 2041 
(1973), 9 CLB 714. 


Texas Fact that officer, requesting per- 
mission to search, told defendant’s mother 
that if she did not sign consent-to-search 
form, he could get a search warrant to 
enter the house, did not, as a matter of 
law, invalidate the consent but should be 
considered as a factor in light of all the 
surrounding circumstances. Stephenson 
v. State, 494 S.W.2d 900 (Tex. Crim. App. 
1973), 9 CLB 809. 


§ 12.00. Stop and frisk 
“Hijacking Risks and Airport Frisks: Re- 
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conciling Airline Security With the 
Fourth Amendment” by Jay Kelly Wright, 
9 CLB 491 (1973). 


District of Columbia Stop and _frisk 
based upon information furnished by an 
individual who refused to identify him- 
self upheld as reasonable. United States 
v. Walker, 294 A.2d 376 (D.C. App. 1972), 
9 CLB 73. 


Michigan Fact that youthful defendants 
were observed in slow-moving motor 
vehicle after local curfew hour was suff- 
cient basis to justify momentary stop “for 
the purpose of investigating suspicious 
activity.” Smell of burning marijuana 
coming from vehicle detected by ap- 
proaching officer, familiar with the odor, 
provided probable cause for arrest, which 
resulted in conviction for possession of 
heroin. People v. Parisi, 208 N.W.2d 70 
(Mich, App. 1973), 9 CLB 722. 


New York Mere suspicious possession of 
possible burglar’s tool and possible stolen 
object justifying investigatory stop, with- 
out more, is insufficient to justify arrest 
and search. People v. Brown, 297 N.E.2d 
94 (N.Y. App. 1973), 9 CLB 722. 


New York Where defendant, prior to 
boarding plane at airport, was stopped 
and frisked because his demeanor fit “be- 
havioral profile” for hijackers, and be- 
cause the metal buttons on his jacket 
caused a reaction on the “magnetometer,” 
narcotics found strapped to defendant's 
leg were admissible in evidence, notwith- 
standing fact that inspector had dis- 
covered the narcotics only after continu- 
ing the frisk past the point where he was 
already satisfied that defendant was not 
carrying any weapons on his person. 
“[T]he law cuts a wider swath in its in- 
terpretation of search and seizure with re- 
gard to a public place.” People v. Boyles, 
341 N.Y.S.2d 967 (Sup. Ct. 1973), 9 CLB 
628. 
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§ 13.00. Search by private person 
Oklahoma Where at request of arresting 
police officer, garageman (who towed de- 
fendant’s automobile from scene of arrest 
for army desertion) conducted a “police 
inventory” of contents of car, narcotics 
found as result of said “police inventory” 
were inadmissible. “The search by a 
garageman at the direction of an officer, 
could not be classified as a ‘police inven- 
tory’ since the search was not conducted 
in the presence of the officer, nor was the 
garageman deputized.” Gonzalez v. State, 
507 P.2d 1277 (Okla. Crim. App. 1973), 9 
CLB 629. 


§ 14.00. Border searches 

United States Supreme Court Notwith- 
standing provision of Immigration and 
Nationality Act (and Attorney General’s 
regulation defining “reasonable distance” 
as within 100 air miles of border), war- 
rantless stop and search of motor vehicle 
conducted by border patrol at least 20 
miles north of Mexican border violated 
defendant’s Fourth Amendment rights 
where there was no probable cause to 
believe that his automobile contained il- 
legal aliens or had crossed the border. 
Concurring Justice, in 5-to-4 decision, 
however, called for the use of “area” war- 
rants to permit the stopping of unspec- 
ified vehicles by roving patrols under 
certain conditions and safeguards. Al- 
meida-Sanchez v. United States, 93 S. Ct. 
2535 (1973), 9 CLB 799. 


Court of Appeals, 9th Cir. Notwithstand- 
ing the facts that agents at border cross- 
ing found wet clothes in trunk of car (a 
suspicious circumstance because of the 
practice of fording the border river in 
smuggling operations), and recognized 
one of the occupants as a person under 
current investigation for such activities, 
the subsequent stop and search, con- 
ducted 90 miles away, was illegal where 
surveillance was discontinuous, and three 
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hours had elapsed between time of en- 
try and the search. Although no precise 
definition has been given to the term “bor- 
der area,” nor any time limitation speci- 
fied, and while the law is broad enough 
to cover seizure of contents which were 
not placed in vehicle until after it had 
entered the country, it must be “reason- 
ably certain” that the vehicle in question 
contains goods or persons which have in 
some way just crossed the border illegally. 
United States v. Majourau, 474 F.2d 766 
(9th Cir. 1973), 9 CLB 619. 


§ 14.10. Plain view 
“Model Rules for Law Enforcement: 
Warrantless Searches of Persons and 


Places,” 9 CLB 645 (1973). 


§ 16.00. Automobile searches 

District of Columbia Police who stopped 
an automobile for speeding had no valid 
basis for search of passenger in rear seat 
merely because of furtive movement “as 
if to hide something.” Case was distin- 
guished from those traffic offense situa- 
tions where suspect was the driver and 
some effort at flight had been made. 
United States v. Page, 298 A.2d 233 (D.C. 
App. 1972), 9 CLB 365. 


§ 17.00. Abandonment 

Court of Appeals, Ist Cir. The deposit 
of closed trash bags upon sidewalk to 
await garbage pickup constitutes an 
abandonment vitiating any right of pri- 
vacy with respect to the contents thereof. 
United States v. Mustone, 469 F.2d 970 
(ist Cir. 1972), 9 CLB 361. 


MOTIONS TO SUPPRESS 


§ 20.00. Standing 

United States Supreme Court The de- 
fectivenes of a search warrant, conceded- 
ly so as to severed defendant-owner of 
premises, was not available to defendants, 
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charged with transporting and conspiring 
to transport stolen goods in interstate 
commerce, where possession of the seized 
goods was not an essential element of the 
offense charged, and defendants were not 
on the premises at the time of the con- 
tested search and seizure and had no pro- 
prietary interest in the premises. Brown 
v. United States, 93 S. Ct. 1565 (1973), 9 
CLB 530. 


§ 21.46. Time of hearing 

Court of Appeals, 2d Cir. Second Circuit 
disapproves of judicial practice of post- 
poning the hearing of a pretrial motion 
to suppress until after a verdict is reached, 
particularly where the principal issue is 
not whether evidence is tainted but the 
legality of the search. United States v. 
Birrell, 470 F.2d 113 (2d Cir. 1972), 9 
CLB 362. 


ELECTRONIC EAVESDROPPING 


§ 22.50. Electronic eavesdropping— 
in general 

Court of Appeals, 7th Cir. 18 U.S.C. § 
2516(1) provides that the attorney gen- 
eral, or any assistant attorney general 
specially designated by him, may autho- 
rize an application to a federal judge for 
an order to wiretap. Held, defendant was 
entitled to suppression of wiretap ev- 
idence where the executive assistant to 
the attorney general (in contrast to an 
assistant. attorney general), acting under 
a standing grant of authority from the at- 
torney general, authorized the application 
by affixing the attorney general's initials. 
“We conclude that the statute empowered 
only the Attorney General or a specially 
designated Assistant Attorney General — 
both of whom, in contradistinction to Mr. 
Lindenbaum [the executive assistant], are 
subject to the political process of Senate 
confirmation — personally to authorize 
such applications.” United States v. Rob- 
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erts, 477 F.2d 57 (7th Cir. 1973), 9 CLB 
717. 


$ 22.70. Nonmechanical eavesdropping 
Court of Appeals, 9th Cir. Where, fol- 
lowing operational failure of their elec- 
tronic listening device, officers, in motel 
room adjoining that of defendants, put 
their ears to crack under connecting door, 
evidence of conversations thus overheard 
would not be suppressed, despite absence 
of warrant, since no invasion of privacy 
had occurred. While it is true that the 
Fourth Amendment protects “people not 
places,” there can be no “justifiable re- 
liance” in an “organized society” such as 
ours against being overheard by the 
naked ear (in effect, “listening at the key- 
hole”) in an adjoining motel room. United 
States v. Fisch, 474 F.2d 1071 (9th Cir. 
1973), 9 CLB 623. 


Oklahoma Where, during a fight be- 
tween decedent and others in a motel 
room, the telephone was knocked off the 
hook, causing the motel switchboard to 


light up, and where the motel manager, 
responding at the switchboard, heard 
curses and sounds of fighting going on, 
whereupon he tape-recorded the commo- 
tion, these sounds were admissible, there 
being no violation of state or federal laws 


against illegal wiretaps. There was no 
“intercept” within the prohibition of 18 
U.S.C. § 2518(10)(a) because the motel 
manager serving the switchboard was a 
“proper party to the telephone line.” 
Furthermore, there could not be said to 
have been a “tap” where the recorded 
sound came from the telephone receiver 
via external application of an induction 
coil. “We therefore conclude . . . that 
where there was no mechanical interfer- 
ence with the telephone line, and no viola- 
tion of the physical integrity of the line, 
there was nothing illegal or improper in 
the party to one end of the telephone con- 
versation recording the conversation.” 
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Williams v. State, 507 P.2d 1339 (Okla. 
Crim. App. 1973), 9 CLB 627. 


E. SELF-INCRIMINATION 
NONTESTIMONIAL ASPECTS 


§ 23.00. Silence as an admission 
Michigan Where defendant testified that 
he had seen two other persons running 
away from the scene of the crime, trial 
court did not err in permitting prosecutor 
to impeach defendant by eliciting that 
fact and then commenting upon defen- 
dant’s failure to make mention of this to 
police at time of arrest. Under such cir- 
cumstances, defense could not validly 
maintain that prosecuting attorney had 
made impermissible comments on defen- 
dant’s right to remain silent at time of 
arrest. People v. Bobo, 200 N.W.2d 335 
(Mich. App. 1972), 9 CLB 74. 


§ 23.10. Blood samples 

Oregon Although defendant was ar- 
rested for reckless driving rather than for 
driving while intoxicated, statute prohibit- 
ing taking of blood test against consent 
of person under arrest “for driving while 
under the influence of intoxicating li- 
quors” must be deemed applicable to de- 
fendant in view of subsequent portion of 
Implied Consent Law making such ev- 
idence inadmissible in any civil or crim- 
inal action arising out of acts allegedly 
committed while under influence of al- 
cohol. Conviction for negligent homicide 
was reversed. State v. Annen, 504 P.2d 
1400 (Ore. App. 1973), 9 CLB 448. 


§ 23.30. Handwriting specimens 

United States Supreme Court The 
Fourth Amendment protection against un- 
reasonable searches and seizures does not 
extend to grand jury subpoenas. Conse- 
quently, there need be no preliminary 
governmental showing of “reasonableness” 
before a witness can be compelled to 
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furnish handwriting exemplars to be used 
solely for identification purposes. Further- 
more, “[H]andwriting, like speech, is re- 
peatedly shown to the public, and there 
is no more expectation of privacy in the 
physical characteristics of a person’s script 
than there is in the tone of his voice.” 
United States v. Mara,—U.S.—, 93 S. 
Ct. 774 (1973), 9 CLB 258. 


§ 23.35. Other physical characteristics 
United States Supreme Court The Fifth 
Amendment right against compulsory self- 
incrimination is not infringed upon by the 
compelling of a grand jury witness to 
furnish voice exemplars which are to be 
used solely for identification purposes. A 
grand jury subpoena is not a “seizure” 
within the meaning of the Fourth Amend- 
ment. Consequently, there need be no 
preliminary showing of “reasonableness.” 
Fact that a subpoena may have been is- 
sued to a large number of persons to pro- 
duce such exemplars has no bearing upon 
the issue since the grand jury has wide 
investigatory powers, and the grand jury 
process is not in itself an intrusion into 
the privacy protected under the Fourth 
Amendment. United States v. Dionisio, — 
U.S. — , 93 S. Ct. 764 (1973), 9 CLB 257. 


United States Supreme Court Acting in 
the absence of a warrant or arrest, and 
over protest of defendant who had volun- 
tarily appeared in the station house for 
questioning, the police took fingernail 
scrapings from defendant in order to ob- 
tain possible evidence in a strangulation 


case. Such a limited intrusion did not 
violate defendant's constitutional right 
against illegal search and seizure where 
the police would have had probable cause 
to have arrested defendant. The intrusion, 
precipitated by the observation of a stain 
resembling dried blood on one of de- 
fendant’s fingers, was designed to protect 
evidence which defendant might easily 
have destroyed if the scraping had not 
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been taken immediately. Cupp v. Mur- 
phy, 93 S. Ct. 2000 (1973), 9 CLB 713. 


§ 23.45. Drunk driving tests 

Oregon Although defendant was ar- 
rested for reckless driving rather than for 
driving while intoxicated, statute pro- 
hibiting taking of blood test against con- 
sent of person under arrest “for driving 
while under the influence of intoxicating 
liquors” must be deemed applicable to 
defendant in view of subsequent portion 
of Implied Consent Law making such ev- 
idence inadmissible in any civil or crim- 
inal action arising out of acts allegedly 
committed while under influence of al- 
cohol. Conviction for negligent homicide 
was reversed. State v. Annen, 504 P.2d 
1400 (Ore. App. 1973), 9 CLB 448. 


OTHER ASPECTS 


§ 23.85. Testimony before grand jury 
pursuant to subpoena 

United States Supreme Court The Fifth 
Amendment right against compulsory self- 
incrimination is not infringed upon by the 
compelling of a grand jury witness to fur- 
nish voice exemplars which are to be used 
solely for indentification purposes. A 
grand jury subpoena is not a “seizure” 
within the meaning of the Fourth Amend- 
ment. Consequently, there need be no 
preliminary showing of “reasonableness.” 
Fact that a subpoena may have been is- 
sued to a large number of persons to pro- 
duce such exemplars has no bearing upon 
the issue since the grand jury has wide 
investigatory powers, and the grand jury 
process is not in itself an intrusion into 
the privacy protected under the Fourth 
Amendment. United States v. Dionisio, 
— U.S. —, 93 S. Ct. 764 (1973), 9 CLB 257. 


§ 23.89. Accountant's client’s records 
United States Supreme Court A taxpayer 
who regularly leaves her records in the 
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possession of an accountant who is an in- 
dependent contractor rather than an em- 
ployee cannot be said to have retained 
possession of those records. Consequent- 
ly, taxpayer may not prevail in asserting 
privilege against compulsory self-incrim- 
ination in challenging summons for their 
production. Furthermore, there can be 
no justification for assertion of confiden- 
tial relationship between accountant and 
client with respect to records relevant to 
income tax returns. Couch v. United 
States, — U.S.—, 93 S. Ct. 611 (1973), 9 
CLB 256. 


§ 23.96. Duty to pay tax 

Court of Appeals, 5th Cir. Leary v. 
United States, 395 U.S. 6 (1969), must not 
be interpreted as holding that collection 
of marijuana tax is unconstitutional, or as 
relieving taxpayers against whom such tax 
has been properly assessed of paying it. 
Leary decision must be considered as hav- 
ing dealt only with the Fifth Amendment 
right of a taxpayer not to supply incrim- 
inating evidence about himself in his tax 
returns. But where, as in the instant case, 
the government had “independent knowl- 
edge of facts which indicated the tax was 
due and had assessed it,” then taxpayer 
could be convicted of concealing assets 
with intent to evade and defeat collection 
of marijuana taxes and of knowingly mak- 
ing a false written statement to IRS agent. 
Conviction was reversed, however, on 
other grounds. United States v. Alvero, 
470 F.2d 981 (5th Cir. 1972), 9 CLB 533. 


F. SPEEDY TRIAL 


§ 24.00. Length of delay 

Court of Appeals, 7th Cir. Defendant in 
murder case was committed to state se- 
curity hospital as incompetent to stand 
trial. About a year and a half later, he 
filed a petition for writ of habeas corpus, 
requesting a sanity hearing. It was un- 
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disputed that the hearing “lacked some 
of the adversarial indicia of due process,” 
that is, defendant’s counsel of record was 
never advised of the proceedings as re- 
quired by statute. Although defendant 
asserted that he was competent to stand 
trial, his petition was denied. Sixteen 
months later, defendant was deemed com- 
petent to stand trial. Held, defendant was 
not deprived of a speedy trial since the 
sixteen-month delay between the first and 
second sanity hearing was less than that 
in Barker v. Wingo, 407 U.S. 514 (1972), 
and little specific prejudice to defendant 
was shown to result. United States ex rel. 
Little v. Twomey, 477 F.2d 767 (7th Cir. 
1973), 9 CLB 808. 


New Mexico Defendant who was held 
in jail 446 days while awaiting trial for 
contributing to the delinquency of a 
minor by providing two or three quarts 
of beer to certain youths was deprived of 
a speedy trial where defendant was not 
responsible for the delay and state offered 
no explanation. Such delay was “pre- 


sumptively prejudicial” without the neces- 
sity of any further showing by the de- 
fendant, and the state had the burden of 
demonstrating any lack of prejudice. State 
v. Mascarenas, 500 P.2d 438 (N.M. App. 
1972), 9 CLB 75. 


§ 24.02. Cause of delay 

Rhode Island “An accused gains little 
solace from being told of the ‘crises’ 
caused by crowded dockets, inadequate 
facilities, and lack of judges and part-time 
help. His constitutional right to have his 
fate determined without unreasonable de- 
lay does not revert to a state of suspension 
when the Superior Court shuts down dur- 
ing the sultry months of July and August. 
... The time for the wringing of hands 
is over. It is time that positive steps be 
taken so that one’s right to a speedy trial 
will be viable 3A5 days in the year and 
in all parts of Rhode Island.” Tate v. 
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Howard, 296 A.2d 19 (R.I. Super. 1972), 9 
CLB 267. 


§ 24.05. Computation of delay 

Court of Appeals, 4th Cir. Where fed- 
eral prisoner knew of state arrest warrant, 
and made repeated requests that warrant 
be served on him, but the state waited 
twelve months until his release before 
serving him, the state could not validly 
maintain that the speedy trial period 
commenced on the later date, despite Su- 
preme Court's holding in United States 
v. Marion, 404 U.S. 307 (1971), that the 
period commenced when a person was 
either formerly accused by indictment or 
information, or else subjected to “the ac- 
tual restraints imposed by arrest and hold- 
ing to answer a criminal charge.” While 
it might be argued that under that hold- 
ing defendant's right to a speedy trial did 
not come into being until the warrant was 
served, “we are loath to give Marion this 
construction.” Smith v. Cox, 474 F.2d 563 
(4th Cir. 1973), 9 CLB 536. 


Nebraska Although speedy-trial statute 
providing six-month deadline specifically 
referred only to indictments and informa- 
tions, criminal proceedings initiated by 
complaints must also be deemed included. 
State v. Stevens, 203 N.W.2d 499 (Neb. 
1972), 9 CLB 366. 


§ 24.25. Delay in instituting prosecution 

Court of Appeals, D.C. Cir. While it was 
true that the twenty-four day delay be- 
tween date on which narcotics complaint 
was sworn out and date on which it was 
served on defendant, was “to some ex- 
tent” unreasonable since defendant was 
in custody during said period on another 
charge, and while the claim of resulting 
prejudice “sound[ed] not improbable” 
since “many people would be unable to 
account for a given 5-minute period at 
10:30 on an evening some four months 
before” and while the government's case 
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“shape[d] up as something less than the 
sturdiest,” trial judge’s denial of pretrial 
motion to dismiss and motion for new 
trial should not be disturbed inasmuch as 
he had the “vantage point” to weigh the 
relevant considerations. United States v. 
Mills, 463 F.2d 291 (D.C. Cir. 1972), 9 
CLB 67. 


§ 24.45. Requirement of prejudice 
United States Supreme Court Once it 
has been established that a defendant was 
denied a speedy trial, the only possible 
remedy is dismissal. The defendant's ap- 
parent guilt has no bearing on the issue. 
The fact that he was in prison on a prior 
conviction while awaiting trial does not 
mitigate this right and may directly relate 
to it. “The speedy trial guarantee recog- 
nizes that a prolonged delay may subject 
the accused to an emotional stress that 
can be presumed to result in the ordinary 
person from uncertainties in the prospect 
of facing public trial or of receiving a 
sentence longer than, or consecutive to, 
the one he is presently serving.” While 
it is true that a person confined on a prior 
conviction has already sustained an in- 
terruption of family life and employment, 
“other factors such as the prospect of re- 
habilitation may also be adversely af- 
fected.” Strunk v. United States, 93 S. 
Ct. 2260 (1973), 9 CLB 715. 


G. IDENTIFICATION PROCEDURES 


§ 25.00. Right to counsel 
“Kirby v. Illinois: Counsel at Lineups” by 
Walter W. Steele, Jr., 9 CLB 49 (1973). 


United States Supreme Court Postin- 
dictment photographic lineup, while a 
“stage” in the criminal proceeding, was 
not a “critical stage” within the meaning 
of United States v. Wade, 388 U.S. 218 
(1967), so as to entitle the accused to the 
presence of counsel at such event. The 
“critical” factor in Wade, which involved 
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a corporeal pretrial lineup, was the pres- 
ence of the accused himself, rendering the 
event a “trial-like confrontation” requiring 
counsel. In such a situation, the assis- 
tance of counsel serves to protect the ac- 
cused from being misled by his lack of 
familiarity with the law or from being 
overpowered by his professional adver- 
sary. At a pretrial photographic identifi- 
cation, on the other hand, the accused is 
not present and therefore not subject to 
these dangers. While it is true that pre- 
trial photographic identifications offer 
possibilities for suggestiveness, the oppor- 
tunities for prosecutorial unfairness exist 
in other areas as well. “We are not per- 
suaded that the risks inherent in the use 
of photographic displays are so pernicious 
that an extraordinary system of safe- 
guards is required.” A concurring opinion 
contrasted the “little drama” of a cor- 
poreal lineup, where the accused can be 
compelled to move about, utter significant 
words, etc., with all its heightened pos- 
sibilities for suggestiveness, with a photo- 
graphic identification and the “substan- 
tially fewer possibilities of impermissible 
suggestion when photographs are used.” 
Furthermore, “those unfair influences can 
be readily reconstructed at trial.” United 
States v. Ash, 93 S. Ct. 2568 (1973), 9 CLB 
804. 


Court of Appeals, 4th Cir. Fact that de- 
fense counsel were not present during 
pretrial showing to eyewitnesses of mo- 
tion pictures of bank robbery taken by 
concealed cameras, did not violate Wade 
rule requiring presence of counsel at post- 
indictment lineups, where the photographs 
were not used for identification purposes, 
but solely “to clarify, explain and demon- 
strate the events as they occurred, and to 
refresh the witnesses’ recollections there- 
of.” Since the photographs were not used 
to influence any identifications by the wit- 
nesses, it followed, said the court, that 
there was no possibility of impermissibly 
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suggestive identification procedures re- 
quiring the presence of defense counsel. 
United States v. Mackey, 474 F.2d 55 
(4th Cir. 1973), 9 CLB 534. 


Georgia Where, immediately after rob- 
bery of store, employee identified defen- 
dant by name, and purpose of subsequent 
lineup was to determine whether said em- 
ployee would be able to pick him out of 
a group of persons, fact that defendant 
had been deprived of his right to presence 
of counsel at said lineup was harmless 
error, if any. Hilpot v. State, 196 S.E.2d 
358 (Ga. App. 1973), 9 CLB 629. 


§ 25.01. Showups 

Court of Appeals, 10th Cir. Where po- 
lice stopped driver who answered to de- 
scription of man who had robbed filling 
station thirty-five minutes earlier and, 
following his refusal to accompany them 
to scene of crime, they brought victim to 
scene of arrest, such “hot pursuit” identi- 
fication did not violate defendant’s due 
process rights established under Wade, 
since “the incident occurred at a time 
when it was important for the accused as 
well as the state to know whether [he] 
should be released or held.” Spencer v. 
Turner, 468 F.2d 599 (10th Cir. 1972), 9 
CLB 261. 


§ 25.03. Suggestiveness of identification 
procedure 

Court of Appeals, D.C. Cir. Fact that 
prior to lineup, eyewitness saw defendant 
being taken from jail to courthouse by 
police officer in charge of investigating 
the case did not constitute impermissible 
suggestiveness. United States v. Never- 
son, 463 F.2d 1224 (D.C. Cir. 1972), 9 CLB 
63. 


Court of Appeals, 2d Cir. 
graphic identification was impermissibly 


Where photo- 


suggestive, court's inquiry must be 
“whether under all the circumstances it 
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gave rise to a very substantial likelihood 
of irreparable misidentification.” So- 
called per se rule of Wade, requiring state 
to show by clear and convincing evidence 
that an in-court identification was based 
on observations of suspect other than im- 
permissibly suggestive physical lineup, 
was not applicable to due process photo- 
graphic identification cases, “which are 
to be determined by the more flexible 
‘totality of circumstances’ test.” United 
States ex rel. Gonzalez v. Zelker, 477 
F.2d 797 (2d Cir. 1973), 9 CLB 806. 


Court of Appeals, 4th Cir. Fact that de- 
fense counsel were not present during 
pretrial showing to eyewitnesses of mo- 
tion pictures of bank robbery taken by 
concealed cameras, did not violate Wade 
rule requiring presence of counsel at post- 
indictment lineups, where the photo- 
graphs were not used for identification 
purposes, but solely “to clarify, explain 
and demonstrate the events as they oc- 
curred, and to refresh the witnesses’ rec- 
ollections thereof.” Since the photographs 


were not used to influence any identifica- 
tions by the witnesses, it followed, said 
the court, that there was no possibility 
of impermissibly suggestive identification 
procedures requiring the presence of de- 
fense counsel. United States v. Mackey, 
474 F.2d 55 (4th Cir. 1973), 9 CLB 534. 


Minnesota Fact that height of defen- 
dant, who was 6 feet, 5 inches tall, was 
not approximated by any other person in 
lineup did not render lineup “unneces- 
sarily suggestive and conducive to irrep- 
arable mistaken identification” so as to 
deny due process. Since the witnesses in 
question had previously described defen- 
dant as a shorter man and had given dif- 
fering estimates of his height, it was ap- 
parent that height had not been the 
critical element of identification. State 
v. King, 208 N.W.2d 287 (Minn. 1973), 
9 CLB 810. 
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Minnesota Two eyewitnesses who failed 
to identify robber from a group of mug 
shots were called in again three days later 
and shown the same batch of photo- 
graphs (minus two) with only one mug 
shot added — that of the defendant. Both 
eyewitnesses, after selecting defendant's 
photograph, requested a “personal view.” 
Accordingly, police officers took them in 
an unmarked car to a loading dock where 
defendant was identified by them from 
among a group of fellow workers. The 
court held that viewed from “the totality 
of the circumstances,” it could not be said 
that the identification procedures were 
not so suggestive as to violate defendant's 
right to due process. State v. Maloney, 
204 N.W.2d 202 (Minn. 1973), 9 CLB 451. 


§ 25.32. Right to have lineup 
Missouri Defendant, a fifteen year old, 
was identified in a lineup conducted 
while he was in the custody of the youth 
unit of a juvenile detention facility. The 
witness was permitted to testify at the 
subsequent murder trial that he had iden- 
tified the defendant at the lineup. De- 
fendant was convicted of murder in the 
second degree. He appealed, asserting 
that the trial court had erred in refusing 
to suppress the lineup evidence and the 
in-court identification of defendant by the 
witness. At issue was the interpretation 
of a statute which provided that after a 
child is taken into custody, “all admis- 
sions, confessions, and statements by the 
child to the juvenile officer . . . and all 
evidence . . . as well as all reports and 
records of the juvenile court, are not law- 
ful or proper evidence against the child 
and shall not be used for any purpose 
whatsoever in any proceeding, civil or 
criminal,” other than a juvenile proceed- 
ing. 

The court said that to hold that this 
statute insulated a juvenile from a lineup 
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so long as he has not been discharged 
from custody was to “unnecessarily handi- 
cap proper police and juvenile officer in- 
vestigations.” Furthermore, such a lineup 
could not be said to constitute the breach 
of any confidence or violation of parens 
patriae. A dissenting opinion maintained 
that, while such a lineup was proper, “the 
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standard of fundamental ‘fairness’ re- 
quires that a witness who has attended a 
lineup conducted under the auspices of 
the Juvenile Court not be permitted to 
testify, at the trial under the general law, 
that he identified the juvenile at such line- 
up.” State v. Richardson, 495 $.W.2d 435 
(Mo. 973), 9 CLB 811. 


PART II — THE CRIMINAL PROCEEDING — FROM 
ARREST TO APPEAL 


A. THE INITIAL STAGES 


§ 30.03. Probable cause to arrest 

Michigan Fact that youthful defendants 
were observed in slow-moving motor 
vehicle after local curfew hour was suffi- 
cient basis to justify momentary stop “for 
the purpose of investigating suspicious 
activity.” Smell of burning marijuana 
coming from vehicle detected by ap- 
proaching officer familiar with the odor 
provided probable cause for arrest, which 


resulted in conviction for possession of 
heroin. People v. Parisi, 208 N.W.2d 70 
(Mich. App. 1973), 9 CLB 722. 


Minnesota Where victims of sexual at- 
tacks by three members of a fourteen- 
member motorcycle gang were children, 
it was not improper for police, following 
children’s rescue, to take all members of 
the gang into custody until the children 
had regained their composure and were 
able to make intelligent identification. 
State v. Gengler, 200 N.W.2d 187 (Minn. 
1972), 9 CLB 67. 


§ 32.75. Right to bail—Justification of 
sureties, etc. 

Court of Appeals, 9th Cir. Facts that de- 
fendant’s twin brother and one of his co- 
defendants were fugitives and defendant 
was a resident alien were insufficient, 
when weighed against his actions in duti- 
fully appearing for prior proceedings, etc., 


to warrant refusal of court to modify or- 
der fixing bail in perjury case at $50,000 
cash or corporate security bond. United 
States v. Honneyman, 470 F.2d 473 (9th 
Cir. 1972), 9 CLB 358. 


New Jersey Where state constitution 
provided the right to bail in all noncap- 
ital cases, defendant charged with mur- 
der in the first degree could not be de- 
prived of access to bail in view of United 
States Supreme Court decision making 
death penalty inapplicable. State v. John- 
son, 294 A.2d 245 (N.J. 1972), 9 CLB 67. 


Washington Claim of defendant that in 
view of Furman decision abolishing cap- 
ital punishment, he was entitled to bail 
pending appeal of his first-degree murder 
conviction under state constitutional and 
statutory provisions granting right to bail 
in all but capital cases, must be denied 
since legislative intent to limit bail re- 
lated to the nature and seriousness of the 
crime rather than penalty to be imposed. 
State v. Haga, 504 P.2d 787 (Wash. 1972), 
9 CLB 363. 


§ 32.80. Procedures under Federal 

Bail Reform Act 
Court of Appeals, D.C. Cir. Failure of 
district court judge to set forth “a rea- 
soned treatment of relevant information” 
upon which his denial of application for 
bail pending appeal from conviction was 
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based constitutes noncompliance with 
Rule 9(b) of Federal Rules of Criminal 
Procedure. Trial court’s simple recital of 
certain of the procedural events during 
the prosecution, coupled with a wholly 
conclusory statement that release condi- 
tions would not suitably safeguard against 
flight or dangerousness, made it impos- 
sible for appellate court to decide issue. 
The matter, therefore, would be remand- 
ed to trial judge for “an articulation of 
reasons he already has.” Dissent argued 
that both the letter of Rule 9(b) and “the 
urgency permeating the rule itself” re- 
quired that appellate court determine the 
substantive issue immediately. “Every 
additional proceeding required in these 
cases imposes an additional denial of 
liberty on the moving appellant.” In the 
instant case, defendant was already in his 
second year of posttrial incarceration. 
United States v. Stanly, 469 F.2d 576 
(D.C Cir. 1972), 9 CLB 445. 


Court of Appeals, 5th Cir. District court 
imposed a blanket bail of $10,000 on each 
of eight codefendants, some of whom 
were charged with conspiracy only and 
the others with substantive crimes as well. 
The cause was remanded by the circuit 
court because the district judge did not 
separately consider such factors as each 
defendant’s relationship to the place of 
trial and the nature of the crimes charged, 
as contemplated by the Bail Reform Act. 
“(W]e think that at a minimum each de- 
fendant is entitled to know the reasons 
why the particular conditions of release 
were imposed in his case.” United States 
v. Briggs, 476 F.2d 947 (5th Cir. 1973), 9 
CLB 716. 


§ 33.60. Grand jury proceedings 

Court of Appeals, 9th Cir. A district 
court “must exercise its discretion,” under 
Rule 6(d) of the Federal Rules of Crim- 
inal Procedure, in passing upon a pre- 
indictment motion for recordation of 
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grand jury proceedings by suspects in cus- 
tody. Denial of such motion, absent a 
government showing that it has a legit- 
imate and compelling interest to be 
served by nonrecordation, constitutes an 
abuse of discretion. Inasmuch as the 
making of a record, by itself, does not 
constitute a disclosure of contents, recor- 
dation of grand jury proceedings “should 
be routine” and only disallowed in excep- 
tional circumstances. United States v. 
Price, 474 F.2d 1223 (9th Cir. 1973), 9 
CLB 621. 


Michigan In accordance with Michigan’s 
“one-man grand jury” statute, a circuit 
judge acting as a “grand jury” ordered the 
issuance of a warrant for defendant's ar- 
rest on a perjury charge. Defendant’s mo- 
tion for discovery of certain grand jury 
testimony was denied, but the state’s su- 
preme court remanded for further pro- 
ceedings. This opinion contained the 
statement, “the constitutionality of a sys- 
tem whereby a judge accuses a person of 
crime may not withstand our reexamina- 
tion.” On remand, a different circuit 
judge declared the “one-man grand jury” 
statute unconstitutional, dismissed the 
proceedings, and discharged the defen- 
dant. The state appealed. An interme- 
diate appellate court held that the circuit 
court had exceeded its authority by de- 
claring upon the constitutionality of a 
statute already settled by previous de- 
cisions and by going beyond considera- 
tions appropriate to it on remand—name- 
ly, the determination of which testimony 
was to be shown defendant. The state 
supreme court’s statement was “dictum,” 
indicating merely that the court had “re- 
served decision in the matter to itself 
when it is raised in a proper case.” People 
v. Bellanca, 204 N.W.2d 547 (Mich. App. 
1972), 9 CLB 450. 


§ 33.63. —1ndictment and information 
Alabama Use of defendant’s first-name 
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alias, “Hitler,” in murder indictment was 
not unduly prejudicial and was justified 
by testimony at trial that some people 
knew him only by that name. Harris v. 
State, 267 So. 2d 512 (Ala. Crim. App. 
1972), 9 CLB 184. 


B. PRETRIAL PROCEEDINGS 
PRETRIAL MOTIONS 


Motions addressed to indictment 
or information—sufficiency of 
indictment 

Alabama While robbery indictment 
charging the taking of “money of the 
value of forty-seven dollars” was “no 
model to emulate” in that it failed to 
describe the money as being the lawful 
currency of the United States or to list the 
denominations or to indicate that a more 
particular description was otherwise un- 
known, absent a demurrer challenging its 
sufficiency, indictment was not so deficient 
as to deny defendant due process of law. 
Williams v. State, 268 So. 2d 855 (Ala. 


§ 34.20. 


Crim. App. 1972), 9 CLB 266. 


§ 34.26. —Failure to move, effect 

United States Supreme Court Rule 12(b) 
(2) of the Federal Rules of Criminal Pro- 
cedure, providing that defenses or objec- 
tions based on defects in initiation of 
prosecutions or indictments will be 
deemed “waived” unless raised by motion 
before trial, was applicable to challenges 
to the composition of an indicting grand 
jury made on the ground of deprivation 
of a fundamental constitutional right, not- 
withstanding convicted defendant's pre- 
vious ignorance of that right or the 
breach thereof or failure of his attorney 
to advise him with respect thereto. Proper 
remedy would be to challenge the validity 
of the plea itself, rather than the grand 
jury, on the ground of inadequate repre- 
sentation by counsel. Davis v. United 
States, 93 S. Ct. 1577 (1973), 9 CLB 528. 
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§ 34.40. Injunctive relief 

Court of Appeals, 5th Cir. Where de- 
fendant was acquitted of crime of con- 
spiracy to murder President John F. Ken- 
nedy, his subsequent prosecution for per- 
jury allegedly committed while he was 
testifying on his own behalf at said trial, 
constituted, in light of the unusualness 
of such latter prosecution and all the 
other circumstances, sufficient basis for 
federal injunctive relief. A showing of 
prosecutorial bad faith or harassment is 
sufficient to establish federal intervention 
prerequisite of great and immediate ir- 
reparable injury to a defendant. Shaw v. 
Garrison, 467 F.2d 113 (5th Cir. 1972), 9 
CLB 177. 


§ 35.20. Discovery—identity of witnesses 
Court of Appeals, 9th Cir. Refusal of 
trial court to order disclosure of identity 
of informant whose tip led to border 
search of defendant’s autoriobile for 
marijuana was not an error where no 
showing was made that disclosure of the 
informant’s identity would have been 
relevant to the defense. “The need for 
disclosure of the identity of an informant 
must be balanced against the Govern- 
ment’s flow of information.” United States 
v. Alvarez, 469 F.2d 1069 (9th Cir. 1972), 
9 CLB 359. 


§ 35.50. —Records, films, tape 
recordings, etc. 

Court of Appeals, 5th Cir. Government 
could not rely on fact that Post Office was 
a separate agency from Justice Depart- 
ment in failing to produce personnel file 
on postal employee (key witness in the 
prosecution), which might be useful for 
impeachment purposes. United States v. 
Deutch, 475 F.2d 55 (5th Cir. 1973), 9 
CLB 622. 


§ 36.00. Severance 
“Joint Trials: A Short Lesson From Little 
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Vermont” by Peter Langrock, 9 CLB 612 
(1973). 


Court of Appeals, 7th Cir. Trial court 
did not abuse its judicial discretion in re- 
fusing to grant motion for separate trials 
sought on the grounds that codefendant’s 
statement implicating defendant would be 
introduced at trial and that defendant 
would be denied his Sixth Amendment 
right to cross-examine him. Denial of the 
motion properly rested upon finding that 
defendant’s own confession, which would 
probably also be used at the trial, did 
not substantially differ from that of co- 
defendant, and that there could thus be 
no prejudice under Bruton. United States 
v. Spinks, 470 F.2d 64 (7th Cir. 1972), 9 
CLB 358. 


Massachusetts Refusal of trial court to 
grant defendants’ motion for severance 
after their codefendant had entered a 
guilty plea prior to commencement of trial 
did not violate defendants’ right to equal 
protection of the laws. The fact that the 
state intended to use this codefendant as 
a witness against defendants, did not en- 
title defendants to severance under the 
rule established in Bruton v. United 
States, 391 U.S. 123. Commonwealth v. 
Flynn, 287 N.E.2d 420 (Mass. 1972), 9 
CLB 69. 


Wyoming Where defendant (who al- 
legedly hired one codefendant to master- 
mind killing of defendant's business part- 
ners) was not present at meeting between 
the other codefendants to plan the mur- 
ders, or at the execution of the murders, 
trial court’s numerous admonitions to jury 
to disregard, as to defendant, charged as 
an accessory before the fact, evidence by 
state witness of statements and conversa- 
tions between the codefendents concern- 
ing details of the killings were insufficient 
to forestall adverse effect upon jury. 
Thus, failure to grant severance motion, 
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renewed during course of trial, was re- 
versible error. 

The fact that one codefendant had been 
previously acquitted in another state of 
the principal charge of murder did not 
serve to bar, under double jeopardy con- 
siderations, the instant prosecution in 
Wyoming on a charge of being an acces- 
sory before the fact. Linn v. State, 505 
P.2d 1270 (Wyo. 1973), 9 CLB 452. 


§ 36.25. Motions by indigent defendant— 
free transcript of preliminary 
hearing or prior trial 

New York Henceforth, New York will 

require that any request for the transcript 

of a pretrial suppression hearing be made 
prior to the conclusion of that proceeding. 

Furthermore, the courts will insist that 

defendant and his counsel proceed with 

“reasonable diligence” in commencing 

such pretrial proceedings. While recog- 

nizing the fundamental constitutional 
right of an indigent defendant to a free 
transcript of a pretrial suppression hear- 
ing, the New York Court of Appeals also 
recognizes the necessity of protecting trial 
courts from delays frequently occasioned 
by the holding of presuppression proceed- 
ings virtually on the eve of trial. People 
v. Sanders, 293 N.E.2d 555 (N.Y. App. 
1973), 9 CLB 540. 


GUILTY PLEAS 
(also nolo contendere) 


§ 37.01. Plea of nolo contendere or 

non volt 

Court of Appeals, 5th Cir. Defendant's 
voluntary plea of nolo contendere to a 
charge of possession of heroin with in- 
tent to distribute did not bar subsequent 
appeal raising jurisdictional ground that 
count was defective for failure to assert 
the “knowledge” required under the old 
Narcotic Drugs Import and Export Act, 
21 U.S.C. § 174. A voluntary plea of 
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guilty or nolo contendere waives all but 
jurisdictional defects. United States v. 
Sepe, 474 F.2d 789 (5th Cir. 1973), 9 CLB 
623. 


§ 37.40. —Ritualistic formula not 
necessary 

Court of Appeals, 4th Cir. Fact that 
trial court did not expressly use the 
phrase “privilege against self-incrimina- 
tion” in advising defendant of his rights 
did not invalidate guilty plea where the 
right was otherwise adequately described. 
United States v. Tabory, 462 F.2d 362 (4th 
Cir. 1972), 9 CLB 61. 


§ 37.50. Involuntariness of plea—threats 
Court of Appeals, 5th Cir. Where dis- 
trict court judge at suppression hearing 
stated that he disbelieved the defendant's 
testimony as to the circumstances of his 
arrest and suggested that his counsel ad- 
vise him of the possibility of his facing 
and being convicted of an additional 
charge of perjury, “if he gives the same 
testimony [at trial] that he gave here 
today,” defendant’s withdrawal of not- 
guilty plea and entry of guilty plea must 
be deemed to have been coerced not- 
withstanding any apparent compliance 
with Rule 11 at time of plea change. 
United States v. Anderson, 468 F.2d 440 
(5th Cir. 1972), 9 CLB 260. 


§ 37.51. —Incorrect advice 

Maine Failure of trial court and defense 
attorney to inform defendant at the time 
he pleaded guilty to crime of nighttime 
arson (in 1957) of the distinction between 
daytime and nighttime arson with re- 
spect to severity of penalty was insuff- 
cient to impeach voluntariness of the 
plea. The petitioner in a habeas corpus 
proceeding bears the burden of proving 
by a fair preponderance of the evidence 
that his plea was not voluntary and in- 
telligent. Davis v. State, 306 A.2d 127 
(Me. 1973), 9 CLB 811. 
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§ 37.54. —Promises 

Florida Where in plea bargaining ses- 
sion “visiting” judge indicated he would 
grant lenient sentence of five years’ pro- 
bation for manslaughter guilty plea, but 
“resident” judge sentenced defendant to 
five years’ probation subject to conditions 
that he spend thirty days a year in jail 
and pay weekly child support to wife of 
victim, sentence would be reversed for 
failure of court to give advance warning 
of harsher terms or to afford defendant 
an opportunity to withdraw his guilty 
plea. Sanders v. State, 268 So. 2d 553 
(D. Fla. 1972), 9 CLB 265. 


§ 37.70. Motion to withdraw or set aside 
guilty plea—prior to the 
imposition of sentence 

Court of Appeals, 3d Cir. Pennsylvania 

trial court abused its discretion in refus- 

ing to allow withdrawal of murder-one 
guilty plea to sentencing where court had 
rejected openly discussed bargain be- 
tween district attorney and defense coun- 
sel. While under federal and Pennsyl- 
vania law, trial court has discretion to 
refuse a request to retract a plea of guilty, 
requests made before sentencing are to be 
dealt with liberally. Defendant’s denial 
that any promise had induced his plea 

(adduced by the court prior to the ac- 

ceptance of the plea) could not obscure 

fact that record supported claim that 
guilty plea was induced by the plea bar- 

gain. United States ex rel. Culreath v. 

Rundle, 466 F.2d 730 (3d Cir. 1972), 9 

CLB 179. 


§ 37.80. —Grounds 

Court of Appeals, 9th Cir. District court 
did not err in refusing to grant defen- 
dant’s motion to withdraw guilty plea on 
the ground that he had been physically 
coerced by accomplice despite general 
liberality in granting such motions when 
made prior to sentencing. United States 
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v. Webster, 468 F.2d 769 (9th Cir. 1972), 
9 CLB 179. 


§ 37.90. —Right to hearing 

Court of Appeals, 3d Cir. Refusal of trial 
court to grant postconviction hearing 
based merely upon defendant’s allegation 
that both his counsel and counsel for co- 
defendant had incorrectly assured him 
that if he pleaded guilty, his sentence 
would be made to run concurrently with 
a sentence he was already serving was 
not in error. Case was distinguished from 
Castro v. United States, 396 F.2d 345, 
where hearing was ordered to determine 
voluntariness of plea based upon defense 
attorney’s affidavit that he had erroneous- 
ly advised defendant as to what sentence 
he would receive and where, importantly, 
the record failed to show defendant’s 
understanding of the consequences of a 
guilty plea. Misciola v. United States, 469 
F.2d 105 (3d Cir. 1972), 9 CLB 361. 


OTHER PRETRIAL PROCEEDINGS 


§ 41.00. Proceedings to determine 
defendant’s competency to 
stand trial 

Court of Appeals, 5th Cir. Where no re- 
quest was made for a competency hear- 
ing, no defense of insanity was raised and 
no mention was made of defendant’s be- 
ing addicted to narcotics until time of 
sentencing, district court did not err in 
failing to order, sua sponte, a hearing to 
determine defendant’s competency to 
stand trial, no reasonable cause for it 
having been presented. Although use of 
narcotics does not per se render a de- 
fendant incompetent to stand trial, defen- 
dant could now raise the factual issue by 
filing a motion to vacate the judgment, 
wherein he could also assert ineffective 
assistance of counsel; additionally, he 
might seek relief under provisions of 18 
U.S.C. 4245, governing mental incompe- 
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tency undisclosed at trial. United States 
v. Williams, 468 F.2d 819 (5th Cir. 1972), 
9 CLB 177. 


C. THE TRIAL 


§ 43.02. Disqualification of trial judge 
United States Supreme Court A mayor's 
court is barred from assessing fines 
against traffic violators where mayor has 
broad executive powers dealing with fi- 
nances of municipality which derives a 
substantial portion of its revenues from 
fines. Ward v. Village of Monroeville, 93 
S. Ct. 80 (1972), 9 CLB 173. 


Georgia Trial judge’s remarks made out 
of the presence of the jury that “there is 
very little doubt in the court’s mind of 
whether he is guilty”; and “once upon a 
time, we could operate this way but the 
Supreme Court — they are protecting these 
thieves and criminals,” while “ill-advised” 
could not serve as basis for reversal of 
conviction absent a showing in the record 


that the court intimated any opinion in 
the presence of the jury. A judge’s per- 
sonal bias or prejudice is not a ground for 
disqualification and does not, of itself, 
deny defendant due process or equal pro- 
tection of the laws. Clenney v. State, 192 
S.E.2d 907 (Ga. 1972), 9 CLB 263. 


West Virginia The mayor of the City of 
St. Mary’s, West Virginia, acting as a 
municipal judge, received, in addition to 
his annual salary of $300, a fee of $5 for 
each conviction he obtained in his court. 
It was estimated that he averaged over 
$2,000 per year additional compensation 
in this manner, presumably from traffic 
offenses. If a person was found not guilty 
of a violation, the mayor received no 
compensation for hearing the case. Held, 
on petition for a writ of prohibition, that 
“where a judge has a pecuniary interest 
in any case to be tried by him he is dis- 
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qualified from trying the case.” Keith v. 
Gerber, 197 S.E.2d 310 (W. Va. 1973), 9 
CLB 813. 


§ 43.15. Defendant's right to appear in 
civilian clothes 

Court of Appeals, 5th Cir. Where ev- 
idence was overwhelming that defendant 
had perpetrated robbery for which he was 
convicted, fact that he was tried in prison 
garb was harmless constitutional error be- 
yond a reasonable doubt, and petition for 
writ of habeas corpus would be denied. 
Test to be applied in such cases is the 
“probable impact of the prison garb trial 
on the minds of an average jury” under 
the circumstances. Thomas v. Beto, 474 
F.2d 981 (5th Cir. 1973), 9 CLB 531. 


§ 43.16. Picture-taking in courtroom 

Court of Appeals, 5th Cir. State trial 
court’s permitting cameramen to take still 
and motion-picture photographs during 
portion of trial did not deprive defendant 
of due process where judge stated, in his 


qualifications to defendant’s formal bill of 
exceptions on habeas corpus, that he did 
not allow this practice to continue after 
defendant made objection except during 
recesses, when pictures of defendant and 
her attorney were taken with their permis- 
sion, and that all photography occurring 
prior to defendant’s objection had been 
conducted “in an orderly unobtrusive 
manner.” Although such practices are 
“widely disfavored,” and notwithstanding 
the facts that “methods of proof available 
to appellant on appeal to the [Texas] 
Court of Criminal Appeals were relatively 
restricting,” and that “the courtroom pho- 
tography claim has not been the subject 
of an evidentiary hearing in any court .. . 
we are unable to say that the conclusions 
of either court [to the effect that there 
was no denial of due process] were clear- 
ly erroneous.” Bradley v. Texas, 470 F.2d 
785 (5th Cir. 1972), 9 CLB 445. 
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§ 43.20. Absence of defendant or his 
counsel 

United States Supreme Court The Su- 
preme Court dismissed a writ of certiorari 
to review the conviction of an ex-service- 
man who, because of difficulties in raising 
the necessary travel money, returned from 
New York to Arizona (where he had been 
stationed) two days after his trial and 
conviction in absentia on a charge of sell- 
ing marijuana. The Court held that the 
writ was improvidently granted because 
the broad question of the constitutional 
limits on the state’s authority to try in 
abstentia a person who had voluntarily 
left the state and was financially unable 
to return had not been raised in the courts 
below: “[T]he only related issue actually 
raised below was the [factual question] 
whether petitioner’s conduct amounted to 
a knowing and intelligent waiver of his 
right to be present at trial.” 

Mr. Justice Douglas, in dissent, crit- 
icized the holding as being a cavalier 
treatment of the question of waiver of a 
constitutional right and as relegating the 
defendant to the exhaustion of his five- 
year term while seeking a determination 
in the courts below. Tacon v. Arizona, 93 
S. Ct. 998 (1973), 9 CLB 440. 


§ 43.30. Duty of trial court sua sponte 

to order competency hearing 
Court of Appeals, 5th Cir. Where no re- 
quest was made for a competency hear- 
ing, no defense of insanity was raised and 
no mention was made of defendant's be- 
ing addicted to narcotics until time of 
sentencing, district court did not err in 
failing to order, sua sponte, a hearing to 
determine defendant's competency to 
stand trial, no reasonable cause for it 
having been presented. Although use of 
narcotics does not per se render a de- 
fendant incompetent to stand trial, defen- 
dant could now raise the factual issue by 
filing a motion to vacate the judgment, 
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wherein he could also assert ineffective 
assistance of counsel; additionally, he 
might seek relief under provisions of 18 
U.S.C. 4245, governing mental incompe- 
tency undisclosed at trial. United States 
v. Williams, 468 F.2d 819 (5th Cir. 1972), 
9 CLB 177. 


§ 43.45. Right to jury trial 

Court of Appeals, 3d Cir. A municipal 
court in the Virgin Islands has concurrent 
jurisdiction with the district court over 
misdemeanors, but does not provide jury 
trials. In another case it was held that, 
where a defendant is entitled to trial by 
jury on demand, it was the duty of the 
municipal court judge to advise the de- 
fendant of this right so that the case 
might then be transferred to the district 
court. In sustaining conviction for a mis- 
demeanor, it was held that this rule is 
applicable only when a defendant was not 
represented by an attorney. “When a 
member of the bar in good standing has 
been retained or appointed to represent 
the defendant, that lawyer may be relied 
upon by the court to inform his client of 
his right.” Virgin Islands v. Russell, 477 
F.2d 63 (3d Cir. 1973), 9 CLB 717. 


§ 43.50. Right to waive jury trial 

Court of Appeals, D.C. Cir. Defendant 
who moved in bifurcated trial to have 
insanity defense phase tried to a court 
could not later successfully challenge the 
constitutionality of the trial on the ground 
that the jury had not passed upon all the 
essential elements of the crime of murder. 
United States v. Green, 463 F.2d 1313 
(D.C. Cir. 1972), 9 CLB 62. 


Indiana Refusal to grant defendant's re- 
quest for nonjury trial was not error 
where statute required consent of both 
sides and bench, and where change of 
venue vitiated prior judicial consent. 
Schmidt v. State, 294 N.E.2d 638 (Ind. 
App. 1973), 9 CLB 627. 


CRIMINAL LAW BULLETIN 


§ 44.05. Conduct of trial judge— 
introductory comments 
Missouri Statement by trial judge after 
excusing prospective juror on defense 
challenge for cause that “[the case] was 
delayed last time because people would 
not meet their obligations to sit as jurors” 
would not tend to embarrass or coerce 
other members of the panel into declining 
to admit bias or prejudice and could not, 
therefore, constitute grounds for mistrial. 
State v. Perryman, 487 S.W.2d 515 (Mo. 
1972), 9 CLB 263. 


§ 44.08. —Expressions of personal 
opinion 

Georgia Trial judge’s remarks made out 
of the presence of the jury that “there is 
very little doubt in the court’s mind of 
whether he is guilty”; and “once upon a 
time, we could operate this way but the 
Supreme Court — they are protecting these 
thieves and criminals,” while “ill-advised” 
could not serve as basis for reversal of 
conviction absent a showing in the record 
that the court intimated any opinion in 
the presence of the jury. A judge’s per- 
sonal bias or prejudice is not a ground for 
disqualification and does not, of itself, 
deny defendant due process or equal pro- 
tection of the laws. Clenney v. State, 192 
§.E.2d 907 (Ga. 1972), 9 CLB 263. 


§ 44.09. —Refusal to grant delay 

Florida Pursuant to a pretrial defense 
motion, both sides exchanged lists of pros- 
pective witnesses. At commencement of 
trial, however, defense counsel moved for 
delay, as authorized by a state rule, 
stating that three hours earlier defendant 
had given him the names of two witnesses 
who were not on the list. The trial court 
summarily denied the motion (thus ex- 
cluding the testimony of the two wit- 
nesses) on the ground that the names 
were untimely furnished to the state. 
Held, in reversing conviction, that the 
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trial court abused its discretion in denying 
the delay motion without making any in- 
quiry into the circumstances surrounding 
the late disclosure. Such inquiry should 
cover (but not be limited to) at least such 
‘questions as whether the violation was in- 
advertent or willful, trivial, or substantial, 
and, most importantly, what effect, if any, 
did it have upon the ability of the adver- 
sary to properly prepare for trial. Brad- 
ford v. State, 278 So. 2d 624 (Fla. 1973), 
9 CLB 809. 


§ 44.10. —Examination of witnesses 
North Carolina ‘Trial judge who asked 


prosecutrix in rape case, “Let me ask you 
a question before you go any further. You 
were in the car when you were raped?” 
may well have influenced the verdict. 
Conviction reversed. State v. McEachern, 
194 S.E.2d 787 (N.C. 1973), 9 CLB 537. 


§ 44.18. —Prejudicial comments 

Delaware Three men were engaged in 
target practice with a .22 calibre rifle in 
a vacant lot when the conductor of a 
passing railroad locomotive was fatally 
shot. One of the trio, Hall, claimed that 
the defendant had fired the shot. The 
defendant and the other person present 
asserted that Hall had done so. Hall, 
however, was granted immunity to testify 
against the defendant. Convicted of sec- 
ond degree murder, the defendant raised 
the contention, among others, that by 
granting immunity to Hall, the trial judge 
had “impelled” the jury to find defendant 
guilty. The trial court’s action, he con- 
tended, had, in effect, constituted either 
a directed verdict for the state or an im- 
permissible comment on the evidence by 
the trial judge. Held, defendant’s argu- 
ment was invalid since it (a) erroneously 
assumed that the jury was required to 
find someone guilty, and (b) ran counter 
to the fact that “historically a grant of 
immunity does not fall within the ambit 
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of impermissible comment upon the ev- 
idence.” In any event, said the court, the 
negative effects of any statement by the 
trial judge in the presence of the jury 
concerning a grant of immunity to the 
witness was cured when they were in- 
structed that they were the sole and ex- 
clusive judge of the facts, and that they 
had the option to find the defendant not 
guilty. Jenkins v. State, 305 A.2d 610 
(Del. 1973), 9 CLB 810. 


Georgia Trial judge’s remarks made out 
of the presence of the jury that “there is 
very little doubt in the court’s mind of 
whether he is guilty”; and “once upon a 
time, we could operate this way but the 
Supreme Court — they are protecting these 
thieves and criminals,” while “ill-advised” 
could not serve as basis for reversal of 
conviction absent a showing in the record 
that the court intimated any opinion in 
the presence of the jury. A judge’s per- 
sonal bias or prejudice is not a ground 
for disqualification and does not, of itself, 
deny defendant due process or equal pro- 
tection of the laws. Clenney v. State, 192 
S.E.2d 907 (Ga. 1972), 9 CLB 263. 


§ 44.60. —Disclosure that codefendant 
has pleaded guilty 

Michigan Following the refusal of an ac- 
complice, called by the prosecution, to 
testify against the defendant on the 
ground that such answers would tend to 
incriminate him, the trial judge remarked 
in the presence of the jury that the ac- 
complice, having previously pleaded 
guilty to the crime, had already incrim- 
inated himself. Conviction was reversed 
because of the “devastating” prejudicial 
effect upon the jury. People v. Brown, 
205 N.W.2d 207 (Mich. App. 1973), 9 
CLB 541. 


§ 44.77. —Restrictions imposed upon 
defense 
Oklahoma Where trial court denied mo- 
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tion of defense counsel, hired on eve of 
trial, for twenty-four hour continuance in 
order to obtain a preliminary hearing 
transcript, there was no judicial error ab- 
sent a showing of actual need or prejudice 
from its nonavailability. Wright v. State, 
505 P.2d 507 (Okla. Crim. App. 1973), 
9 CLB 448. 


§ 44.80. —Motions for judgment 

of acquittal 

Louisiana Louisiana’s constitutional pro- 
vision that “the jury in all criminal cases 
shall be the judges of the law and of the 
facts on the question of guilt or inno- 
cence, having been charged as to the law 
applicable to the case by the presiding 
judge,” did not render unconstitutional 
statutory provision allowing a trial judge 
to direct a verdict of acquittal where the 
evidence is insufficient to sustain a con- 
viction. Furthermore, fact that in Louisi- 
ana (in contrast to federal system) insuf- 
ficiency of the evidence is not a question 
of law and, therefore, is not reviewable 
on appeal, would not serve as bar to ap- 
pellate review where, as in the instant 
case, there was no evidence presented by 
state to connect defendant’s speech at 
NAACP rally (to protest police brutality 
in killing of two black youths) and sub- 
sequent incidents of violence. Such a 
situation presented a reviewable matter of 
law. Conviction reversed. State v. Doug- 
las, 278 So. 2d 485 (La. 1973), 9 CLB 
720. 


§ 45.00. Conduct of prosecutor—in 
general 

Alabama Where defense counsel asked 
state’s witness if defendant had denied 
involvement in the crime, to which the 
district attorney objected saying, “Your 
honor, that’s immaterial — he [defendant] 
can take the witness stand if he wants 
to,” remark was not, under the circum- 
stances, one which jury would construe 
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to be a comment on the defendant’s 
failure to testify. Diamond v. State, 268 
So. 2d 850 (Ala. Crim. App. 1972), 9 
CLB 263. 


§ 45.07. —Improper questioning of 
witnesses 

Court of Appeals, 9th Cir. During pre- 
trail proceedings against defendant 
charged with transporting and conspiring 
to transport aliens inté the United States, 
the government, in order to enable the 
alien witnesses to return immediately to 
Mexico, stipulated with the defense that 
none of the aliens could testify that they 
knew the defendant. At trial, however, 
the prosecutor argued, over objection, 
that not knowing the defendant did not, 
in fact, mean that they could identify 
him. Held, that trial court’s corrective 
instruction to jury and restatement of the 
stipulation was sufficient to correct the 
error, “if any.” United States v. Sanchez- 
Rodriguez, 475 F.2d 61 (9th Cir. 1973), 
9 CLB 624. 


Iowa Where, in trial for statutory rape 
of defendant’s stepdaughter, the state 
made six attempts in the jury’s presence 
to elicit evidence that the defendant had 
also engaged in sexual relations with his 
own daughter, trial court’s actions in re- 
peatedly sustaining defense objections 
were insufficient to prevent prejudice, and 
court abused its discretion in refusing to 
grant motion for mistrial. Proper pro- 
cedure would have been to grant at- 
torney’s motion in limine to instruct the 
county attorney that evidence of defen- 
dant’s alleged misconduct with his daugh- 
ter should first be offered in jury’s absence. 
State v. Wright, 203 N.W.2d 247 (Iowa 
1972), 9 CLB 365. 


§ 45.20. —Comments made during 
summation—in general 

Court of Appeals, 9th Cir. Where court 

permitted prosecutor during summation 
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to describe that before an indictment is 
returned, the conclusion that defendant 
has committed a prosecutable crime goes 
through the “checks and balances” of a 
chain of individuals concluding with the 
grand jury, reversible error was commit- 
ted. United States v. Cummings, 468 F.2d 
274 (9th Cir. 1972), 9 CLB 259. 


Illinois Prosecutor’s remark during clos- 
ing argument, “I am just the thirteenth 
juror in the case, ladies and gentlemen, 
nothing more,” was prejudicial since it 
tended to convey the impression that the 
prosecutor was impartial. Such assertion 
has been elsewhere condemned as “the 
ultimate in absurdity.” People v. Vasquez, 
291 N.E.2d 5 (Ill. App. 1972), 9 CLB 363. 


§ 45.22. —Comment as to punishment 

Texas During closing argument at the 
punishment stage of defendant’s convic- 
tion for possession of marijuana, defense 
counsel pleaded that defendant be given 
another chance, rather than be sent to 
prison from which he might emerge a 


hardened or professional criminal. Defen- 
dant’s ten-year prison sentence was re- 
versed on the ground that the prosecutor’s 
answering statement in his argument to 
the jury, to the effect that the state main- 
tained different units in its department of 
corrections and that defendant would be 
sent to a certain unit set aside for young 
offenders, was an improper response to 
defense counsel’s statement, since “no- 
where does the record reflect that defense 
counsel made a reference to a particular 
unit of the Department of Corrections.” 
The prosecutor's remark, therefore, re- 
ferred to facts which were not in the 
record. Lott v. State, 490 S.W.2d 600 
(Tex. Crim. App. 1973), 9 CLB 540. 


§ 45.25. —Comment on defendant's 
failure to testify 

Georgia Prosecutor’s statement during 

closing argument to jury that “we have 
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a man here that has no excuse and is cer- 
tainly not a kid” was an impermissible 
comment upon defendant's failure to take 
stand notwithstanding the fact that the 
comment was “indirect.” State could not 
later maintain that statement was simply 
intended to convey the argument that de- 
fendant had no defense where prosecutor 
failed to so inform the jury at time of 
defense motion for mistrial. Spann v. 
State, 190 S.E.2d 924 (Ga. App. 1972), 
9 CLB 71. 


Michigan District attorney’s closing state- 
ment in arson case that “we will never 
know [how the fire was set] unless the 
defendant —he testified at preliminary 
examination — can be shown to be guilty 
by his inconsistent statements and his con- 
duct that was totally inconsistent with 
innocence” may have constituted imper- 
missible comment on failure to testify, 
but defendant would not be accorded re- 
versal of conviction where defense coun- 
sel had demanded that the court not 
instruct the jury on the fact that the de- 
fendant had not become a witness at trial. 
In such a situation, the court is left with- 
out effective means for curing any error 
that might have been committed by a 
prosecutor. People v. Bailey, 202 N.W.2d 
557 (Mich. App. 1972), 9 CLB 263. 


Pennsylvania Where defendant neither 
took the stand nor offered any evidence 
or witnesses on his behalf, prosecutor’s 
persistent references in his closing argu- 
ment, over objection, that the evidence 
against defendant was “uncontroverted,” 
were clearly intended to draw jury’s at- 
tention to defendant’s silence and, as 
such, constituted a violation of his Fifth 
Amendment right against self-incrimina- 
tion. Furthermore, it could not “lightly” 
be determined that the evidence against 
the defendant, resting basically upon his 
identification by a single witness, was “so 
overwhelming,” and the prejudicial effect 
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“so insignificant,” that it was clear beyond 
a reasonable doubt that the error was 
harmless. Murder conviction reversed. 
Commonwealth v. Davis, 305 A.2d 715 
(Pa. 1973), 9 CLB 812. 


—Reference to matter not 

in evidence 

New Jersey Closing remark by prosecu- 
tor, urging jurors to observe the demeanor 
of the defendant (who had chosen not to 
testify) and from its “common experience 
as mature adults,” evaluate whether or 
not defendant impressed them as being 
a bookmaker, was prejudicial to defen- 
dant since it, in effect, “sought to have 
the jurors take into account his physical 
characteristics as an evidentiary fact of 
guilt.” State v. Gould, 303 A.2d 591 (N.J. 
App. Div. 1973), 9 CLB 723. 


§ 45.36. 


§ 45.50. —Suppression of evidence 
“Has Anyone Here Seen Brady? Discov- 
ery in Criminal Cases” by Herald Price 
Fahringer, 9 CLB 325 (1973). 


Court of Appeals, 5th Cir. Failure of 
state prosecution to disclose a police in- 
vestigation report, during trial for robbery 
by assault, would not necessitate the 
granting of a writ of habeas corpus, 
where state prosecutor and his staff were 
unaware of the existence of the report. 
The report revealed that the police had, 
at one point, suspected four persons 
other than defendant, and that the four 
had admitted committing other robberies 
in the vicinity and were in possession of 
an automobile similar to the one used in 
the instant crime. The court rejected de- 
fendant’s contention that due process is 
denied where the undisclosed material 
might have led the jury to entertain a 
reasonable doubt as to guilt. “Under the 
rule now urged upon us, the showing of 
materiality necessary to obtain a new 
trial would be rather minimal,” and thus 
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upset the “proper balance” between the 
individual's fundamental right to a fair 
trial and the legitimate interests of the 
state in prosecuting persons accused of 
crime. Ross v. Texas, 474 F.2d 1150 (5th 
Cir. 1973), 9 CLB 620. 


Court of Appeals, 7th Cir. Evidence that 
government's witness had lied on stand 
when he denied receiving promises of 
help from government in obtaining pa- 
role, required new trial, notwithstanding 
government’s contention that additional 
impeachment evidence introduced against 
the witness—in particular, evidence of 
his prior convictions —served to elim- 
inate the constitutional error. United 
States v. Kaplan, 470 F.2d 100 (7th Cir. 
1972), 9 CLB 360. 


Court of Appeals, 7th Cir. Failure of 
prosecution in murder case to disclose re- 
port of its own psychiatrist who had been 
unable to form an opinion as to the 
claimed insanity of defendant did not 
constitute violation of due process rights 
under Brady v. Maryland, 373 U.S. 83 
(1963). While the withholding of the re- 
sults of the examination and the refusal 
of the court to order disclosure upon re- 
quest was “at the peril” of depriving de- 
fendant of his Brady rights, the fact that 
both sides produced other expert wit- 
nesses to testify on issue of sanity ap- 
parently militated against deprivation of 
constitutional rights. Bergenthal v. Cady, 
466 F.2d 635 (7th Cir. 1972), 9 CLB 177. 


EVIDENCE 


§ 46.00 Sufficiency of evidence— 
individual crimes 

Court of Appeals, 4th Cir. Possibility 

that Virginia statute dealing with pos- 

session of marijuana may have contained 

unconditionally vague provision that con- 

viction could be based solely upon the 
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quantity of drugs found in defendant's 
possession, did not require reversal of 
conviction where jury was instructed that 
“intent” could be inferred from all the 
circumstances. United States v. Childs, 
463 F.2d 390 (4th Cir. 1972), 9 CLB 64. 


Court of Appeals, 5th Cir. Acting on a 
search warrant, police entered a certain 
bar, proceeded to the rear, where they 
opened a locked storage room, and dis- 
covered 233 hidden glassine envelopes 
containing heroin. Defendant’s finger- 
prints were found on seventeen of these 
envelopes. He was also discovered wait- 
ing outside the bar just prior to the raid. 
Held, on appeal from defendant's convic- 
tion for possession of heroin, that the 
above evidence, standing alone, was in- 
sufficient for the case to have been sub- 
mitted to the jury on the issue of con- 
structive possession. The state’s failure 
to show that defendant had a proprietary 
interest in the bar, access to the locked 
storage room, or a link to the person who 
had control of the said room could not 
be overcome by showing that he was 
present in the vicinity at the time of the 
search. Furthermore, there was no way 
of knowing whether the fingerprints had 
been placed on the envelopes before or 
after they were stuffed with heroin, since 
“glassine is porous, any sweat or grease 
on the fingerprints is absorbed into the 
material so that the resulting print is al- 
most permanent; it cannot be removed 
by wiping.” United States v. Stephenson, 
474 F.2d 1353 (5th Cir. 1973), 9 CLB 624. 


Court of Appeals, 8th Cir. Note in en- 
velope containing eighteen counterfeit 
$20 bills addressed to defendant's friend 
reading, “Hide this in a good place. Hold 
until I see you,” was sufficient to justify 
jury in concluding that defendant knew 
the bills were counterfeit and intended to 
pass them. “Hide” indicated guilty knowl- 
edge. “Hold” indicated intent to pass. 
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United States v. Castens, 462 F.2d 391 
(8th Cir. 1972), 9 CLB 64. 


Court of Appeals, 9th Cir. Where, in 
trial for conspiracy to smuggle aliens into 
the United States, the government's only 
evidence that persons found in automo- 
bile driven by defendant were aliens was 
the testimony of border patrol agent that 
they were “Mexican appearing,” spoke 
Spanish, and did not produce immigra- 
tion papers on request was insufficient 
to sustain conviction since “the descrip- 
tion fits thousands of American citizens.” 
United States v. Camacho-Davalos, 468 
F.2d 1382 (9th Cir. 1972), 9 CLB 358. 


Georgia Evidence that defendant-prison- 
er was absent from work gang for six days 
and had crossed county lines prior to 
voluntarily surrendering himself, was 
sufficient to establish intent to escape 
despite his claim that he had merely left 
the work gang to “answer a call of nature 
and then fell asleep in the woods.” Boddy 
v. State, 193 $.E.2d 31 (Ga. App. 1972), 9 
CLB 265. 


Georgia The “appropriate word” to de- 
scribe the crime for which defendant was 
tried, arising from breaking into county 
courthouse and the theft from sheriff's 
office of eight pistols, five shotguns, and 
rifle shells which were in a locked cab- 
inet to be used as evidence in a case with 
which defendant had no connection, was 
“chutzpah,” a Yiddish term generally in- 
terpreted to mean “colossal effrontery” or 
“brazen gall,” but whose classic definition 
is “that quality enshrined in a man, who 
having killed his mother and _ father, 
throws himself upon the mercy of the 
court because he is an infant.” Notwith- 
standing this Yiddish description of the 
crime, however, the evidence connecting 
defendant with its commission did not 
satisfy those standards which Anglo- 
Saxon jurisprudence established to pro- 
tect the innocent. Williams v. State, 190 
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S.E.2d 785 (Ga. App. 1972), 9 CLB 69. 


Iowa Conviction for driving while in- 
toxicated must be reversed where there 
were no witnesses to single car accident, 
no sobriety test was administered to 
driver, and sole evidence on issue of in- 
toxication was arresting officer’s opinion 
that defendant “was under the influence.” 
Evidence was sufficient to present a jury 
question on issue of intoxication at time 
of arrest but not an issue of intoxication 
while operating motor vehicle. State v. 
Creighton, 201 N.W.2d 471 (Iowa 1972), 
9 CLB 183. 


North Carolina Evidence that new-born 
child found dead in trash can in the 
vicinity of college campus had its mouth 
stuffed with tissue paper, was sufficient 
to sustain conclusion that child had been 
born alive. Conviction for manslaughter 
of unwed student-mother who had de- 
livered her baby alone in dormitory room 
would not be reversed. State v. Colling- 
ton, 192 S.E.2d 856 (N.C. 1972), 9 CLB 
266. 


Tennessee Evidence showing that em- 
ployee knew where employer concealed 
drugs was insufficient to sustain employ- 
ee’s conviction for possession of drugs 
without a prescription. Whited v. State, 
483 S.W.2d 594 (Tenn. Crim. App. 1972), 
9 CLB 68. 


§ 46.40. —Sex crimes 

North Carolina The victim in an incest 
case testified that her father had, from 
time to time, written indecent proposals 
to her and placed them upon her pillow. 
A 14-year-old friend of the victim testified, 
over objection, that she had seen one such 
note lying upon the victim’s pillow, that 
she had not read it, but that she had rec- 
ognized it to be in defendant’s hand- 
writing. Her familiarity with defendant's 
handwriting, she testified, rested upon 
having seen defendant write and upon 
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having found in defendant's bathroom a 
note making an indecent proposal to her- 
self. Held, it was not improper to admit 
testimony as to the contents of the note 
found in the bathroom, such testimony 
being competent and relevant to cor- 
roborate the victim’s testimony with re- 
spect to the note allegedly left by de- 
fendant on the victim’s pillow. State v. 
Forehand, 194 S.E.2d 157 (N.C. App. 
1973), 9 CLB 539. 


Oklahoma Two-hundred-year sentence 
for rape based upon uncorroborated tes- 
timony of prosecutrix, who failed to make 
immediate outcry to patrons of truck stop 
where she fled, was not excessive. Mc- 
Daniel v. State, 509 P.2d 675 (Okla. Crim. 
App. 1973), 9 CLB 628. 


§ 46.80. Necessity of laying foundation 
Connecticut Trial court’s sustaining of 
state objection to defense question as to 
identify of informant (who was present 
at the defendant's alleged sale of narcotics 
to an undercover agent) was not error 
where neither the grounds on which the 
state’s objection were based nor the as- 
serted basis for asking the question were 
stated. “That the ruling occurred during 
cross-examination does not relieve the de- 
fendant from the obligation of giving the 
court some inkling as to the ground of 
admissibility claimed.” State v. Hawkins, 
294 A.2d 584 (Conn. 1972), 9 CLB 67. 


§ 46.90. Relevancy 

Massachusetts It was not error, during 
presentation of prosecution’s case, to ad- 
mit evidence of virginity of 16-year-old 
prosecutrix, where it was evident from 
circumstances of the case that defendant, 
charged with assault with intent to com- 
mit rape, would raise the issue of consent 
during defense portion of trial. The bet- 
ter practice, however, would have been 
to call for the introduction of such ev- 
idence by the prosecution only after the 
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question of consent had been raised on 
cross-examination, by defendant's testi- 
mony or otherwise. Commonwealth v. 
McKay, 294 N.E.2d 213 (Mass. 1973), 9 
CLB 541. 


North Carolina After witnessing a mur- 
der, defendant helped the killer to con- 
ceal the body. Two weeks later, he led 
police to the place where it could be 
found. A medical examiner removed from 
the corpse a section of skin bearing a dis- 
tinctive tattoo. Defendant, charged with 
being an accessory after the fact, unsuc- 
cessfully objected to the admission of the 
segment of skin, rather than a photograph 
thereof, for identification purposes. Held, 
that irrespective of gruesomeness, etc., 
any object which has a relevant connec- 
tion with the case is admissible in ev- 
idence. State v. Lewis, 193 S.E.2d 455 


(N.C. App. 1972), 9 CLB 364. 


§ 46.92. Exhibits 

Colorado Mere fact that certain exhibits 
used in defendant's trial bore court re- 
porter’s marks (placed thereon in connec- 
tion with their use in prior separate trial 
of accomplice), from which jury could 
infer that such trial had taken place, was 
not grounds for reversal, absent a specific 
showing of prejudice. People v. Gallegos, 
509 P.2d 596 (Colo. 1973), 9 CLB 626. 


§ 46.97. Variance between pleading 
and proof 

Court of Appeals, 8th Cir. Defendant 
could not be prejudiced by introduction 
of evidence of a “criminal spree,” in con- 
nection with his attempt to escape cap- 
ture following a bank robbery, despite the 
fact that some of the activity testified to 
was not charged in the indictment, where 
defendant did not contest the acts alleged 
in the indictment, but sought, instead, to 
excuse them on the grounds of mental in- 
competency. United States v. Cochran, 
475 F.2d 1080 (8th Cir. 1973), 9 CLB 620. 
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§ 47.20. Circumstantial evidence 
Indiana Facts that (1) one day after disap- 
pearance of decedent, defendant robbed, 
beat, and shot another man and left him 
to die in general area where decedent had 
disappeared, (2) identification belonging 
to decedent was found lying close to 
wounded man, (3) decedent was subse- 
quently found in same general area, his 
body bearing marks of similar beating 
and shooting (although ballistics could not 
identify caliber of bullet), (4) defendant, 
who was unemployed, had given his wife 
a sum of money on evening following de- 
cedent’s disappearance, and (5) defendant 
had stated that he knew the local police 
were looking for him “for a shooting” at 
a time when cause of death had not been 
established was insufficient circumstantial 
evidence to sustain a conviction. Walker 
v. State, 293 N.E.2d 35 (Ind. 1973), 9 CLB 
448. 


§ 47.35. Hearsay evidence—use of 
prior testimony 

Tennessee State's witness in murder case 
was defendant’s son who resided with him 
during interim period between declared 
mistrial and retrial. State’s efforts to serve 
said witness with process to secure his 
presence at trial, made on the Friday pre- 
ceding the Monday commencement of 
trial, by looking for him at his home and 
school, were sufficient to show due dil- 
igence in seeking his attendance and in 
laying predicate for admission of his prior 
trial testimony. Hicks v. State, 490 S.W. 
2d 174 (Tenn. Crim. App. 1972), 9 CLB 
542. 


§ 47.40. —Admissions and confessions 

United States Supreme Court Refusal of 
state trial court (in strict accordance with 
its rules of evidence) to permit defense to 
cross-examine as adverse witness a per- 
son called by the defense who had pre- 
viously confessed to committing the mur- 
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der charged against defendant, deprived 
defendant of his right of confrontation. 
Trial court’s exclusion of testimony by 
witnesses to the effect that a named third 
person who was present in court as wit- 
ness had admitted crime charged against 
defendant deprived defendant of funda- 
mental right to present witnesses in his 
own behalf, notwithstanding absence of a 
“declaration against interest” exception to 
state’s hearsay law. Chambers v. Missis- 
sippi, 93 S. Ct. 1038 (1973), 9 CLB 444. 


§ 47.42. —Business records exception 
Court of Appeals, 5th Cir. Fact that po- 
lice report and another document from 
which prosecution witnesses read descrip- 
tion and serial number of stolen vehicle 
had at no time been offered or received 
in evidence during course of trial was 
harmless error since the documents would 
have been admissible under official or 
business records doctrine had they been 
offered. United States v. Bringhurst, 468 
F.2d 604 (5th Cir. 1972), 9 CLB 259. 


Texas Admission into evidence, at pros- 
ecution for sale of heroin, of U.S. Trea- 
sury Department form which contained 
a report of the heroin purchase and how 
it was obtained, was reversible error 
despite contention of state that form was 
admissible under state’s business record 
statute. Rodriguez v. State, 494 S.W.2d 
865 (Tex. Crim. App. 1973), 9 CLB 808. 


§ 47.45. —Declarations of coconspirators 
Court of Appeals, 5th Cir. “Technical in- 
admissibility” of taped hearsay statements 
made by undercover agent posing as co- 
conspirator which tended to connect de- 
fendant with counterfeiting operation did 
not constitute basis for reversible error 
where the agent making it testified at time 
and was subject to cross-examination. The 
general rule is that the coconspirator ex- 
ception to the hearsay rule does not apply 
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where the extrajudicial statement is made 
by one who was actually a government 
agent whose sole purpose was to effect 
the arrest of the coconspirators. United 
States v. Wilkerson, 469 F.2d 963 (5th Cir. 
1972), 9 CLB 360. 


§ 47.48. —Ratification of codefendant’s 
statement 

Washington Police officer’s testimony 
that severed codefendant had accused 
defendant of the murder and that the 
defendant had replied, “Yes, but you 
stabbed him with a knife,” constituted an 
adoptive admission admissible as an ex- 
ception to the hearsay rule. State v. Ful- 
len, 499 P.2d 893 (Wash. App. 1972), 9 
CLB 181. 


§ 47.55. —Documentary evidence 

Texas During cross-examination of inves- 
tigating officer, defense counsel asked for 
and received a copy of the prosecution’s 
“beef sheet” consisting of a report of the 
prosecutrix’s complaint, a list of possible 
witnesses, together with a synopsis of 
their testimony, and a list of defendant's 
arrests and convictions. Held, that defense 
counsel's use of the report for impeach- 
ment purposes, namely in the questioning 
of the officer concerning information the 
prosecutrix gave about the offense, did 
not open the door for introduction into 
evidence of the entire “beef sheet” report. 
In such instances, the prosecution may 
introduce in evidence only that portion of 
the material used to impeach the witness 
or which explains and clarifies the same 
subject. Allen v. State, 493 S.W.2d 515 
(Tex. Crim. App. 1973), 9 CLB 720. 


§ 47.60. —Photographs 

Illinois Admission of a mug shot of de- 
fendant was error where trial court failed 
to admonish jury concerning its use or to 
allow defendant to explain the circum- 
stances of the taking of the photograph. 
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People v. Hudson, 297 N.E.2d 297 (Ill. 
App. 1972), 9 CLB 68. 


§ 47.70. —Presumptions and inferences 

Court of Appeals, 2d Cir. In 1957, defen- 
dant pleaded guilty, upon advice of coun- 
sel, to receipt of one-half ounce of illegally 
imported heroin. In 1970, the Supreme 
Court, in Turner v. United States, 396 
U.S. 398, invalidated the statutory pre- 
sumptions (at least as respects less than 
one gram of cocaine) that importation of 
cocaine and knowledge of that importa- 
tion could be inferred from possession. 
Defendant, sentenced as a second offender 
on a subsequent drug charge, petitioned 
for writ of habeas corpus to set aside the 
conviction on the ground that his plea 
was based upon his knowledge that the 
now invalidated presumptions could be 
used against him at trial. Rejecting de- 
fendant’s claim, the court held that defen- 
dant had voluntarily pleaded guilty on 
advice of counsel, that it was practically 
impossible to have a retrial that was other 


than a sham when the alleged offense 
took place fifteen years ago, and that it 
would place an extraordinary burden on 
the state to retry the substantial number 
of pre-Turner convictions which would re- 


sult from reversal in this case. Instant 
situation could not be analogized to the 
setting aside of a prior conviction for vi- 
olation of marijuana transfer tax act, fol- 
lowing holding in Leary v. United States, 
395 U.S. 6 (1969), since issue there was 
not whether the unconstitutional statute 
had tended to influence the defendant to 
plead guilty, but rather whether the stat- 
ute took away the privilege against self- 
incrimination. Santana v. United States, 
477 F.2d 721 (2d Cir. 1973), 9 CLB 806. 


Court of Appeals, 5th Cir. Leary v. 
United States, 395 U.S. 6 (1969), must 
not be interpreted as holding that collec- 
tion of marijuana tax is unconstitutional, 
or as relieving taxpayers against whom 
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such tax has been properly assessed of 
paying it. Leary decision must be con- 
sidered as having dealt only with the 
Fifth Amendment right of a taxpayer not 
to supply incriminating evidence about 
himself in his tax returns. But where, as 
in the instant case, the government had 
“independent knowledge of facts which 
indicated the tax was due and had as- 
sessed it,” then taxpayer could be con- 
victed of concealing assets with intent to 
evade and defeat collection of marijuana 
taxes and of knowingly making a false 
written statement to IRS agent. Convic- 
tion was reversed, however, on other 
grounds. United States v. Alvero, 470 
F.2d 981 (5th Cir. 1972), 9 CLB 533. 


§ 47.80. —Res qestae and spontaneous 
declarations 

New York Where there was no evidence 
as to time interval between assault and 
victim’s declaration, in response to ques- 
tion, that her boyfriend had shot her, 
evidence was not admissible. People v. 
Amold, 339 N.Y.S.2d 483 (App. Div. 
1972), 9 CLB 364. 


§ 48.10. Identification evidence— 
courtroom identification 

Indiana Failure of eyewitness to point 
defendant out as man who committed the 
offense was not error where several wit- 
nesses referred to the “defendant” as be- 
ing the person who committed the crime. 
Preston v. State, 287 N.E.2d 347 (Ind. 
1972), 9 CLB 69. 


§ 48.80. —Handwriting 

Court of Appeals, 10th Cir. Where hand- 
writing expert’s standard of comparison, 
in part, consisted of defendant’s purported 
signatures contained in records of other 
court cases, his conviction would be re- 
versed where trial court had admitted 
such records in evidence “as public rec- 
ords,” but had failed to rule upon the 
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authenticity of said specimen. United 
States v. Wagner, 474 F.2d 121 (10th Cir. 
1973), 9 CLB 621. 


Texas State may not prove the identity 
of defendant, as person who sustained 
prior convictions, through the use of 
handwriting samples from which the jury 
alone is requested to make comparisons 
with signatures appearing on conviction 
records. Smith v. State, 489 S.W.2d 920 
(Tex. Crim. App. 1973), 9 CLB 538. 


§ 50.00. Proof of other crimes to show 
motive, intent, etc. 

Court of Appeals, D.C. Cir. Where, in 
trial for unlawful possession of marijuana, 
defense sought to establish an entrap- 
ment, evidence of eleven-month-old prior 
conviction for possession of heroin was 
admissible, not only to impeach defen- 
dant, but as “substantive evidence of de- 
fendant’s predisposition to commit the 
offense, thereby rebutting his entrapment 
defense.” United States v. Tyson, 470 
F.2d 381 (D.C. Cir. 1972), 9 CLB 359. 


Louisiana Relying on a statutory pro- 
vision permitting the introduction of ev- 
idence of similar acts in order to prove 
intent, the prosecution in a campus rape 
case introduced evidence tending to show 
that defendant had committed an act of 
rape under similar circumstances on the 
same university campus four days earlier. 
Held, on appeal, that no proof of intent 
or “guilty knowledge” was required to es- 
tablish the crime of aggravated rape, and 
that it was error to admit evidence of 
similar offenses. State v. Moore, 278 So. 
2d 781 (La. 1973), 9 CLB 812. 


North Carolina The victim in an incest 
case testified that her father had, from 
time to time, written indecent proposals 
to her and placed them upon her pillow. 
A 14-year-old friend of the victim testi- 
fied, over objection, that she had seen 
one such note lying upon the victim’s pil- 
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low, that she had not read it, but that she 
had recognized it to be in defendant's 
handwriting. Her familiarity with defen- 
dant’s handwriting, she testified, rested 
upon having seen defendant write and 
upon having found in defendant’s bath- 
room a note making an indecent proposal 
to herself. Held, it was not improper to 
admit testimony as to the contents of the 
note found in the bathroom, such testi- 
mony being competent and relevant to 
corroborate the victim’s testimony with 
respect to the note allegedly left by de- 
fendant on the victim’s pillow. State v. 
Forehand, 194 S.E.2d 157 (N.C. App. 
1973), 9 CLB 539. 


North Carolina Where rape victim did 
not have a clear view of her assailant, ev- 
idence tending to show that defendant 
committed a similar crime in a similar 
manner several days later was admissible 
not only as tending to show common plan 
or scheme but also under exception of 
the effect that: “Where the accused is 
not definitely identified as the perpetrator 
of the crime charged and the circum- 
stances tend to show that the crime 
charged and another offense were com- 
mitted by the same person, evidence that 
the accused committed the other offense 
is admissible to identify him as the per- 
petrator of the crime charged.” State v. 
McClain, 193 S.E.2d 111 (N.C. 1972), 9 
CLB 265. 


Texas Trial court did not err in refusing 
to allow defendant to refer to portion, of 
indictment which charged prior offenses, 
and in instructing that he refrain from in- 
forming the jury that a conviction in the 
instant case would make a life sentence 
mandatory, despite defendant’s contention 
that knowledge of such fact would have 
made the jury less likely to resolve the 
evidence against him. Statute requiring 
that enhancement portion of an indict- 
ment be read only at the hearing on the 
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punishment phase applied “with equal 
force” to defendant and state. Castillo v. 
State, 494 S.W.2d 844 (Tex. Crim. App. 
1973), 9 CLB 809. 


Texas Where defendant, who was 
charged with holdup robbery of delivery 
van, offered alibi evidence on direct, it 
was permissible for state, in rebuttal, to 
call drivers of three other vans to identify 
defendant as the perpetrator of similarly 
committed robberies. Martin v. State, 489 
S.W.2d 282 (Tex. Crim. App. 1973), 9 
CLB 450. 


§ 50.20. Opinion evidence 

Texas State may not prove the identity 
of defendant, as person who sustained 
prior convictions, through the use of hand- 
writing samples from which the jury 
alone is requested to make comparisons 
with signatures appearing on conviction 
records. Smith v. State, 489 S.W.2d 920 
(Tex. Crim. App. 1973), 9 CLB 538. 


WITNESSES 


§ 51.00. Competency 

Oklahoma The assistant district attorney, 
who had represented the state at a pre- 
liminary hearing on an armed robbery 
charge, was called as a rebuttal prosecu- 
tion witness at the subsequent trial. He 
testified that the wife of one of the alleged 
victims had, in his opinion, been drunk 
when, at the preliminary hearing, she had 
testified for the defense that no robbery 
had occurred. Held, since he did not per- 
sonally represent the state at the trial it- 
self, counsel was not serving in the dual 
role of prosecutor and witness and, there- 
fore, no violation of due process of law 
occurred. McKenzie v. State, 507 P.2d 
1333 (Okla. Crim. App. 1973), 9 CLB 
537. 


§ 51.03. Coerced testimony 
Court of Appeals, 8th Cir. FBI agent 
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who told recalcitrant witnesses in armed 
bank robbery case that they could be 
called to testify before a federal grand 
jury and that a conviction for perjury 
could result in imprisonment could not 
be deemed to have coerced or threatened 
them since these admonitions were “in 
keeping with the law.” United States v. 
Young, 468 F.2d 595 (8th Cir, 1972), 9 
CLB 262. 


§ 51.08. Attorney for one of the parties 
as witness 

Court of Appeals, 5th Cir. Defendant 
testified at his trial for conducting an il- 
legal gambling business that, prior to en- 
tering the business, he had obtained ad- 
vice from his present trial counsel to the 
effect that said business would not be in 
violation of federal law if less than five 
persons were involved. His trial counsel 
took the stand to verify this testimony. 
On cross-examination, he was required, 
over objection, to state the fee he was 
receiving for his present services as trial 
counsel. Held, it was error to admit 
such testimony; “the real purpose for 
eliciting this information was to suggest 
that it took a big-time gambler to pay 
such a fee.” Error was harmless, how- 
ever, in view of overwhelming existence 
of guilt. United States v. Thaggard, 477 
F.2d 626 (5th Cir. 1973), 9 CLB 806. 


New York Where defense counsel was 
called by prosecutor to rebut defendant's 
testimony to the effect that the prosecutor 
had stated that he was not interested in 
the truth but only in convictions, such re- 
buttal testimony deprived defendant of 
the effective assistance of counsel and re- 
quired reversal of conviction. People v. 
Guillont, 336 N.Y.S.2d 515 (App. Div., 
lst Dep't, 1972), 9 CLB 175. 


§ 51.10. Privileged communications 
Court of Appeals, D.C. Cir. Defendant, 
claiming self-defense, sought to establish 





882 


his victim’s propensity for violence 
through the testimony of the dead man’s 
wife. The trial court, however, ruled that 
the wife was not required to testify under 
a District of Columbia provision to the 
effect that a husband or wife is competent 
but may not be compelled to testify for 
or against the other. Conviction was re- 
versed since the privilege applied only 
where the other spouse’s “legal interests 
in the very case” were affected and since, 
in any event, the privilege (designed for 
the protection of harmony in the family) 
terminated with the ending of the marital 
relationship through death of one of the 
parties. United States v. Burks, 470 F.2d 
432 (D.C. Cir. 1972), 9 CLB 362. 


Court of Appeals, 9th Cir. Absent a de- 
fense showing that a private accountant, 
to whom defendant-taxpayer’s lawyer re- 
ferred defendant, was the agent of the 
attorney, and that communication was 
made to the accountant in confidence for 
the purpose of obtaining legal advice 
from the lawyer, rather than accounting 
services, defendant could not validly raise 
the contention that such communication 
was privileged under an attorney-client 
relationship. Furthermore, a taxpayer's 
consultation for an attorney, or even with 
an attorney, for the purpose of preparing 
income tax returns is not privileged. 
United States v. Gurtner, 474 F.2d 297 
(9th Cir. 1973), 9 CLB 535. 


§ 51.18. Witness’s assertion of privilege 
against self-incrimination—effect 
(See also § 36.00.) 
Court of Appeals, 2d Cir. Defendant 
and his codefendant were charged with 
conspiracy to distribute heroin and with 
possession and distribution of heroin. The 
codefendant pleaded guilty to the con- 
spi.acy charge. Although there was every 
indication that the government would 
seek dismissal of the substantive charge 
against the codefendant, it followed the 


CRIMINAL LAW BULLETIN 


familiar practice of leaving that count 
open until time of sentencing on the 
guilty plea. In the interim, defendant, 
who had pleaded innocent on all counts, 
called the codefendant to testify at his 
trial. The codefendant, mindful of the 
outstanding count, successfully invoked 
his privilege against self-incrimination. 
Defendant appealed his conviction, assert- 
ing that to permit the codefendant to raise 
the Fifth Amendment privilege following 
his guilty plea on his first count unfairly 
redounded to the prosecution’s advantage. 
Held, absent any proof of “deliberate 
manipulation or pre-arrangement by the 
United States Attorney, there is no pen- 
alty we can or should impose on the 
Government” because of codefendant’s 
reliance upon the privilege. The common 
practice of leaving remaining counts open 
until sentencing on guilty pleas is a “rea- 
sonable proceeding” which avoids “com- 
plexities” should defendant move before 
sentence to set aside his guilty plea. 
United States v. Domeneck, 476 F.2d 1229 
(2d Cir. 1973), 9 CLB 718. 


Court of Appeals, 10th Cir. Fact that ac- 
complice, who had pleaded guilty to one 
of the counts of the indictment, attempted 
to assert his Fifth Amendment privilege 
against self-incrimination when called 
upon to testify against the defendant, that 
this assertion of privilege was denied, and 
that the accomplice thereupon testified 
against him, could not redound to the 
benefit of defendant, assuming the trial 
court had made an improper ruling. The 
protection against self-incrimination is a 
personal privilege for the sole benefit of 
the witness himself and may not be vi- 
cariously asserted. United States v. Sko- 
lek, 474 F.2d 582 (10th Cir. 1973), 9 CLB 
536. 


Alaska Defendant who had already 
pleaded guilty to the crime in question 
could not raise the privilege against self- 
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incrimination when called by state to 
testify against his accomplice. One judge 
based his conclusion upon theory that 
double jeopardy would bar any further 
prosecution; another on theory that in an- 
swering questions during guilty-plea hear- 
ing, defendant had conclusively waived 
privilege notwithstanding his claim that 
the waiver was for the purposes of that 
proceeding only. McConkey v. State, 504 
P.2d 823 (Alaska 1972), 9 CLB 366. 


§ 51.19. Refusal to answer questions— 
effect 

Washington Although traditional rule 
has been that direct testimony should be 
stricken where a _ nondefendant-witness 
refuses to be cross-examined, the better 
rule is that adopted in federal cases 
wherein the trial court has the discretion 
to strike, but said discretion hinges upon 
a specific question’s relevancy and ma- 
teriality to the subject matter of the in- 
quiry. Trial court here abused its dis- 
cretion in striking direct testimony of 
defense witness because of his refusal to 
answer questions as to whether he had 
ever witnessed the smoking of marijuana 
in apartment which he shared with de- 
fendant, now accused of selling drugs. 
Such question was collateral to issue of 
defendant's guilt and to content of wit- 
ness’s direct testimony. Error, however, 
was not prejudicial under the circum- 
stances of case. State v. Monsoor, 203 
N.W.2d 20 (Wash. 1972), 9 CLB 366. 


§ 51.20. Expert witness 

Indiana Where defense brought out the 
fact that the police laboratory report of 
the results of a test to determine the 
presence or absence of blood stains on 
defendant’s truck bore the conclusion 
“negative,” trial court did not err in per- 
mitting police officer familiar with labora- 
tory procedures and terminology to ex- 
plain that the word “negative” meant 
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“inconclusive,” that is, that the existence 
or nonexistence of blood could not be 
determined with certainty. Fisher v. State, 
291 N.E.2d 76 (Ind. 1973), 9 CLB 364. 


§ 51.22. Hostile witness 
United States Supreme Court Refusal of 
state trial (in strict accordance with its 
rules of evidence) to permit defense to 
cross-examine as adverse witness a person 
called by the defense who had pre- 
viously confessed to committing the mur- 
der charged against defendant, deprived 
defendant of his right of confrontation. 
Trial court’s exclusion of testimony by 
witnesses to the effect that a named third 
person who was present in court as wit- 
ness had admitted crime charged against 
defendant deprived defendant of funda- 
mental right to present witnesses in his 
own behalf, notwithstanding absence of 
a “declaration against interest” exception 
to state’s hearsay law. Chambers v. Mis- 
sissippi, 93 S. Ct. 1038 (1973), 9 CLB 444. 


§ 51.25. Informants—disclosure of 
identity 

Tennessee While generally, as a matter 
of public policy, prosecution is privileged 
to withhold from an accused the identity 
of an informer, this rule cannot apply to 
a situation where the person whose 
identity was withheld from the defense 
was not only an informant but an eye- 
witness to the very crime claimed to have 
been committed. Under such circum- 
stances, an informant, whose testimony 
is material to establishing the guilt or in- 
nocence of the defendant and who ac- 
tively participated in the events leading 
up to and surrounding the crime, forfeits 
his right to complete anonymity. Roberts 
v. State, 489 S.W.2d 263 (Tenn. Crim. 
App. 1972), 9 CLB 449. 


§ 51.30. Immunity 
Delaware Three men were engaged in 
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target practice with a .22 calibre rifle in a 
vacant lot when the conductor of a pass- 
ing railroad locomotive was fatally shot. 
One of the trio, Hall, claimed that the 
defendant had fired the shot. The de- 
fendant and the other person present as- 
serted that Hall had done so. Hall, how- 
ever, was granted immunity to testify 
against the defendant. Convicted of sec- 
ond degree murder, the defendant raised 
the contention, among others, that by 
granting immunity to Hall, the trial judge 
had “impelled” the jury to find defen- 
dant guilty. The trial court’s action, he 
contended, had, in effect, constituted 
either a directed verdict for the state or 
an impermissible comment on the ev- 
idence by the trial judge. Held, defen- 
dant’s argument was invalid since it (a) 
erroneously assumed that the jury was re- 
quired to find someone guilty, and (b) 
ran counter to the fact that “historically 
a grant of immunity does not fall within 
the ambit of impermissible comment upon 
the evidence.” In any event, said the 
court, the negative effects of any state- 
ment by the trial judge in the presence 
of the jury concerning a grant of im- 
munity to the witness was cured when 
they were instructed that they were the 
sole and exclusive judge of the facts, and 
that they had the option to find the de- 
fendant not guilty. Jenkins v. State, 305 
A.2d 610 ( Del. 1973), 9 CLB 810. 


§ 52.30. Impeachment by prior conviction 
Court of Appeals, Ist Cir. Mere fact that 
earlier state convictions, which were used 
to generally impeach defendant’s credibil- 
ity when he testified on his own behalf in 
federal prosecution, were subsequently re- 
versed in a postconviction collateral pro- 
ceeding as proceeding from __ illegal 
searches and seizures did not require the 
granting of a new trial in the instant case. 
Although the use of constitutionally 
tainted evidence did, to some extent, af- 


CRIMINAL LAW BULLETIN 


fect the integrity of the fact-finding pro- 
cess of the earlier state convictions, it 
could not be said to do so to the extent 
contemplated by Loper v. Beto, 405 U.S. 
473 (1973), which had reference to such 
violations as the conviction of uncoun- 
seled defendants. “Such evidence tends 
to make the resulting conviction more, not 
less trustworthy. There was no lack of 
reliability [here] as there was in Loper.” 
United States v. Penta, 475 F.2d 92 (1st 
Cir. 1973), 9 CLB 622. 


§ 52.40. Impeachment by prior 
inconsistent statement 

Michigan Where defendant testified that 
he had seen two other persons running 
away from the scene of the crime, trial 
court did not err in permitting prosecutor 
to impeach defendant by eliciting that 
fact and then commenting upon defen- 
dant’s failure to make mention of this to 
police at time of arrest. Under such cir- 
cumstances, defense could not validly 
maintain that prosecuting attorney had 
made impermissible comments on defen- 
dant’s failure to make mention of this to 
arrest. People v. Bobo, 200 N.W.2d 335 
(Mich. App. 1972), 9 CLB 74. 


§ 53.20. Sequestration of witnesses 
Georgia Trial court did not abuse its dis- 
cretion in allowing state’s witness to tes- 
tify, even though he had not complied 
with rule of sequestration of witnesses, 
which had been been invoked by the de- 
fendant. The witness was listed on the 
indictment as one of the witnesses for the 
state, and it was not contended that he 
covertly remained in the courtroom with- 
out the defense’s knowledge. The trial 
judge was, therefore, authorized to con- 
clude that the accused had no objection 
to the witness’s presence or that he 
waived any objection he may have had. 
Larkins v. State, 197 S.E.2d 367 (Ga. 1973), 
9 CLB 812. 
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Texas Trial court’s refusal to allow two 
defense witnesses to testify because they 
had failed to comply with court’s ruling 
that all witnesses should remain outside 
the courtroom while other testimony was 
being given, did not deprive defendant 
of his Sixth Amendment right to compul- 
sory attendance of witnesses. Absent a 
showing on appeal as to what the testi- 
mony of the two excluded witnesses 
would have been had they testified, it 
could not be held that there was an abuse 
of judicial discretion. Marshburn v. State, 
491 S.W.2d 663 (Tex. Crim. App. 1973). 
9 CLB 629. 


DEFENSES 


§ 54.02. Alibi—notice requirement 
United States Supreme Court Although 
a state requirement that criminal defen- 
dants intending to rely on an alibi de- 
fense notify the prosecution of the place 
they claim to have been at the time in 
question and of the names and addresses 
of witnesses they intend to call in support 
of the alibi is constitutional, Williams v. 
Florida, 399 U.S. 78 (1970), its validity is 
dependent upon the according of a “re- 
ciprocal right of discovery” to the defen- 
dant. The failure of the Oregon statute 
to require the state to reveal the names 
and addresses of the witnesses it plans to 
use to refute an alibi witness violates the 
due process requirement that there be a 
“balance of forces between the accused 
and his accuser.” Wardius v. Oregon, 93 
S. Ct. 2208 (1973), 9 CLB 711. 


§ 54.05. Abatement 

Court of Appeals, 8th Cir. A defendant 
who was indicted after repeal of compre- 
hensive Drug Abuse Prevention and Con- 
trol Act for an offense committed prior 
to repeal could not validly maintain that 
he was entitled to abatement of prosecu- 
tion. Although the statute repealing the 
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Act stated, “Prosecutions for any viola- 
tions of law occurring prior to the effec- 
tive date of section 1101 shall not be af- 
fected by the repeals . . . made by such 
section . . . or abated by reason thereof,” 
the repealer must not be construed to 
mean that abatement would lie where no 
prosecution had been commenced. The 
above specific repealer statute was not 
inconsistent with the general savings stat- 
ute (1 U.S.C. § 109) which provides in 
effect that penalties accruing while a 
statute was in force may be prosecuted 
after its repeal. United States v. Jackson, 
468 F.2d 1388 (8th Cir. 1972), 9 CLB 261. 


§ 54.15. Discriminatory enforcement 
Minnesota A person charged with a petty 
offense (in this instance, the violation of 
an ordinance prohibiting the parking of 
mobile homes) may raise at trial constitu- 
tional defense of discriminatory enforce- 
ment. State v. Vadnais, 202 N.W.2d 657 
(Minn. 1972), 9 CLB 264. 


§ 54.20. Double jeopardy—in general 
Illinois Despite fact that alleged victim 
of attempted murder and aggravated bat- 
tery, resulting from lover’s quarrel, proved 
to be a reluctant and hostile witness when 
called by state, denying in fact that de- 
fendant had assaulted her, it was preju- 
dicial error to impeach her credibility by 
admitting hearsay testimony of police of- 
ficer and victim’s attending physician of 
statements made by her directly implicat- 
ing the defendant in the crime. People 
v. Gant, 293 N.E.2d 20 (Ill. App. 1973), 9 
CLB 452. 


§ 54.25. —Separate and distinct offenses 
Court of Appeals, D.C. Cir. Defendant 
who was arrested after having been dis- 
covered in possession of a loaded pistol 
was not subjected to double jeopardy by 
his prosecution for carrying a pistol with- 
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out a license contrary to the D.C. Code, 
after having been previously convicted 
in another court, upon a plea of guilty of 
failing to register the same pistol in ac- 
cordance with a D.C. police regulation. 
Differing proofs were required in each in- 
stance since one involved a registration 
certificate for the weapon itself and the 
other a “personal license” relating to the 
“qualifications of a particular individual” 
to carry one. United States v. Wilder, 
463 F.2d 1263 (D.C. Cir. 1972), 9 CLB 
60. 

Michigan Defendant who assaulted, ab- 
ducted, and raped victim could not be 
prosecuted for assault and rape where he 
had previously been tried and convicted 
of kidnapping since the three crimes, al- 
though separately identifiable, were part 
of one continuous sequence to achieve the 
single criminal purpose of rape. “Same 
transaction” rather than “same facts to 
convict” double jeopardy test would be 
applied in order to prevent prosecutors 
dissatisfied with earlier verdicts or sen- 
tences from going after new ones. People 
v. While, 200 N.W.2d 326 (Mich. App. 
1972), 9 CLB 68. 


Oklahoma Defendant, who agreed to 
sell fifty LSD tablets to undercover police 
agent, and who delivered forty tablets on 
one day, then ten tablets on the following 
day, was not, as a matter of law, entitled 
to a ruling that jeopardy had attached 
upon prior conviction for the sale of the 
forty tablets. The agent’s contention, at 
the subsequent trial for the sale of ten 
tablets, that the second delivery of LSD 
arose as the result of another alleged con- 
versation (after completion of the first de- 
livery) at which the defendant had said 
that he was going out of town to procure 
more LSD, raised a question of fact for 
the jury as to whether or not there were 
two separate transactions. Kite v. State, 
506 P.2d 946 (Okla. Crim. App. 1973), 9 
CLB 538. 
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Wyoming Where defendant (who al- 
legedly hired one codefendant to master- 
mind killing of defendant’s business part- 
ners) was not present at meeting between 
the other codefendants to plan the mur- 
ders, or at the execution of the murders, 
trial court’s numerous admonitions to jury 
to disregard, as to defendant, charged as 
an accessory before the fact, evidence by 
state witness of statements and conversa- 
tions between the codefendants concern- 
ing details of the killings were insufficient 
to forestall adverse effect upon jury. Thus, 
failure to grant severance motion, re- 
newed during course of trial, was re- 
versible error. 

The fact that one codefendant had 
been previously acquitted in another state 
of the principal charge of murder did not 
serve to bar, under double jeopardy con- 
siderations, the instant prosecution in 
Wyoming on a charge of being an acces- 
sory before the fact. Linn v. State, 505 
P.2d 1270 (Wyo. 1973), 9 CLB 452. 


§ 54.60. —Point at which jeopardy 
attaches 

Tennessee Where statute requires that a 
jury fix the penalty, former jeopardy does 
not attach upon acceptance and entry of 
guilty plea upon the minutes but upon 
impaneling of a jury. Hence, double 
jeopardy did not occur where, after entry 
of guilty plea, trial court granted state’s 
motion to nolle prosequi charge of bur- 
glary and defendant was subsequently re- 
charged with the crime plus additional 
habitual criminal count. State v. Sluder, 
493 S.W.2d 467 (Tenn. 1973), 9 CLB 721. 


§ 54.62. —Reason for granting mistrial 

United States Supreme Court State trial 
court’s declaration of mistrial on ground 
of fatal defect in indictment did not con- 
stitute former jeopardy, notwithstanding 
defense objection to the mistrial and the 
fact that jury had already been impaneled 
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and sworn. Illinois v. Somerville, 93 S. 
Ct. 1066 (1973), 9 CLB 442. 


Court of Appeals, 3d Cir. Where ten 
minutes after defendant’s failure to ap- 
pear in courtroom on day scheduled only 
for closing arguments to jury, court 
aborted trial as to defendant and, despite 
defendant's arrival a few minutes later 
with the excuse that his car had broken 
down on the highway, declined to in- 
vestigate the excuse and declared a mis- 
trial, former jeopardy attached and con- 
viction upon subsequent retrial would be 
reversed since there existed no “manifest 
necessity” for the trial court’s action. “The 
most obvious alternative [would have 
been] a continuance for a reasonable 
length of time to see if Tinney would ap- 
pear or to investigate the cause for his 
absence” where, as here, no one would 
have been seriously inconvenienced by 
the short delay and there was no reason 
to believe that the defendant had fled. 
United States v. Tinney, 473 F.2d 1085 
(3d Cir. 1973), 9 CLB 532. 


Court of Appeals, 5th Cir. After jury 
was selected and sworn, but before any 
presentation of evidence, a trial court de- 
clared a mistrial upon learning that a 
juror had expressed the opinion that “the 
poor man [defendant] was crazy” and 
“didn’t know what he was doing.” De- 
fendant subsequently asserted that for- 
mer jeopardy had attached because there 
was no “manifest necessity” to declare a 
mistrial. Held, the trial judge’s exercise 
of his discretion in declaring a mistrial 
was not unreasonable where the record 
showed that he made a “sincere effort to 
determine whether ‘the ends of public 
justice’ . . . would be better obtained by 
declaring a mistrial,” and where his de- 
cision derived from his conclusion that 
the juror had prematurely formed an 
opinion about an important element in 
the case and that other jurors might have 
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become “overly concerned” over the pur- 
pose of the brief interruption and separa- 
tion of the juror for questioning. Smith 
v. State, 478 F.2d 88 (5th Cir. 1973), 9 
CLB 806. 


§ 54.64. Entrapmen.—in general 

United States Supreme Court Fact that 
federal undercover agent supplied an in- 
gredient essential te the manufacture of 
“speed” did not constitute entrapment 
where a predisposition to commit the 
crime already existed. United States v. 
Russell, 93 S. Ct. 1637 (1973), 9 CLB 618. 


Court of Appeals, D.C. Cir. Where, in 
trial for unlawful possession of marijuana, 
defense sought to establish an entrap- 
ment, evidence of eleven-month-old con- 
viction for possession of heroin was ad- 
missible, not only to impeach defendant, 
but as “substantive evidence of defen- 
dant’s predisposition to commit the of- 
fense, thereby rebutting his entrapment 
defense.” United States v. Tyson, 470 
F.2d 381 (D.C. Cir. 1972), 9 CLB 359. 


Court of Appeals, 5th Cir. Where co- 
caine was supplied by government agent 
to brother of defendant, whereupon de- 
fendant sold portion of it to another gov- 
ernment agent, there could be no entrap- 
ment in law since the first agent was not 
the direct supplier to the defendant. The 
cause was, thus, distinguishable from 
United States v. Bueno, 447 F.2d 903 
(1971), where the court had held that 
entrapment at law resulted when the 
government was shown to have furnished 
narcotics to an individual for him to sell 
to a government agent. Furthermore, ab- 
sent a showing that a government agent 
had planted the scheme in the innocent 
mind of defendant (the evidence having 
established him to be an operating dealer 
in cocaine at the time of the incident), 
there could be no entrapment in fact. 
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United States v. Rodriguez, 474 F.2d 587 
(5th Cir. 1973), 9 CLB 532. 


Georgia Contention of prisoner that in 
view of the desire bred into all Americans 
for personal liberty, it constituted cruel 
and inhumane punishment to subject him, 
as an inmate, to the temptations of a low- 
security prison camp and then to punish 
him for his nonviolent attempt at escape, 
did credit to the ingenuity of “jailhouse 
lawyers” and to the process of “creative 
loafing” that an excess of time on one’s 
hands tended to engender, but was other- 
wise without merit. It should be borne in 
mind, however, when considering the con- 
coctions of inmates, that Gideon v. Wain- 
wright, 372 U.S. 335, “was a prisoner's 
product.” Bolick v. State, 194 S.E.2d 302 
(Ga. App. 1972), 9 CLB 450. 


§ 54.69. Immunity from prosecution 
Court of Appeals, 3d Cir. Where, after 
receiving grant of immunity from prosecu- 
tion, a grand jury witness admitted cer- 
tain acts of wrongdoing but denied others, 
and was subsequently prosecuted for per- 
jury with respect to the latter denials, the 
truthful admissions of wrongdoings could 
not be used to impeach his credibility 
as a witness. The exception to the im- 
munity statute which permits perjury 
prosecution for false testimony is not to 
be so broadly interpreted as to negate 
defendant’s protection with respect to 
portions of grand jury testimony not al- 
leged to have been false. United States 
v. Hockenberry, 474 F.2d 247 (3d Cir. 
1973), 9 CLB 534. 


Pennsylvania Where defendant, who 
was already under state indictment for 
gambling activities, was called before 
federal grand jury and granted immunity 
under 18 U.S.C.A. § 2414, following 
which he replied affirmatively in his fed- 
eral testimony to a question whether he 


CRIMINAL LAW BULLETIN 


was employed in the numbers business at 
the time of his state arrest, said federal 
grant of immunity must be deemed to 
have protected him from any further pro- 
ceedings in the state prosecution. Grants 
of immunity under the Act are both “use” 
and “transactional,” notwithstanding re- 
cent holding in Kastigar v. United States, 
406 U.S. 441 (1972), to the effect that a 
narrower grant of immunity is constitu- 
tionally sufficient with respect to self-in- 
crimination. A statute is not to be rein- 
terpreted “each time a decision occurs 
which might effect the legislature’s enact- 
ment of it had it been foreseen.” It was 
clearly the intent of Congress that federal 
grants of immunity extended to state 
prosecutions. Such immunity, once ex- 
tended, applied to state criminal pro- 
ceedings initiated prior to the federal 
grant of immunity as well as subsequently. 
Commonwealth v. Fattizzo, 299 A.2d 22 
(Pa. Super. 1972), 9 CLB 365. 


§ 54.72. Economic necessity 

Texas Conviction for burglary would not 
be reversed on grounds advanced by de- 
fendant that he was forced into an eco- 
nomic situation which necessitated the 
commission of the crime since no per- 
tinent authority was cited by defendant 
and since economic necessity cannot jus- 
tify a positive criminal offense. Harris v. 
State, 468 S.W.2d 573 (Tex. Crim. App. 
1972), 9 CLB 265. 


§ 54.80. Insanity—substantive tests 
“Abolishing the Insanity Defense: The 
Most Significant Feature of the Admin- 
istration’s Proposed Criminal Code — An 
Essay” by Alan Dershowitz, 9 CLB 434 
(1973). 


“The Mentally Ill Defendant” by Mar- 
garet R. Leavy, 9 CLB 197 (1973). 


§ 55.60. Lack of jurisdiction 
United States Supreme Court Article III 
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of the Constitution, providing lifetime 
tenure and protection against decrease 
of salary for federal judges (in order to 
assure their independence from external 
influence), could not validly be invoked 
by a defendant who contended that his 
conviction by a D.C. Superior Court 
(where judges serve for a prescribed 
period) was unconstitutional in view of 
Congress’s Article I power to legislate for 
the District of Columbia. Mr. Justice 
Douglas, dissenting alone, viewed the de- 
cision as playing into the hands of Dis- 
trict of Columbia “law and order” in- 
terests who were already bringing 
pressures upon individual Superior Court 
justices to “conform—or else.” Palmore v. 
United States, 93 S. Ct. 1670 (1973), 9 
CLB 618. 


United States Supreme Court Supreme 
Court's “jurisdictional” holding in O’Cal- 
lahan v. Parker, 395 U.S. 258, that when 
a person in military service is charged 
with a crime that is not “service con- 
nected” he is entitled to indictment by a 
grand jury and trial by jury in a civilian 
court, is to be given prospective applica- 
tion only. “Nothing said in O'Callahan 
indicates that the major purpose of that 
decision was to remedy a defect in the 
truth-determining process in the military 
trial.” Furthermore, “the reliance on the 
law as it stood before that decision, and 
the effect of a holding of retroactivity, all 
require that O'Callahan be accorded pros- 
pective application only.” Gosa v. May- 
den, 93 S. Ct. 2926 (1973), 9 CLB 801. 


§ 55.80. Self-defense—in general 

Illinois Where defendant justifiably shot 
in self-defense, but bullet passed through 
assailant’s body to strike and kill innocent 
third party, conviction for involuntary 
manslaughter must be reversed. State- 
ment in earlier Illinois case, to the effect 
that the exoneration of self-defense applies 
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only where it is the aggressor who suffers 
the harm, could have no persuasive effect 
in the instant case. People v. Adams, 291 
N.E.2d 54 (Ill. App. 1972), 9 CLB 366. 


§ 55.90. Right to resist an illegal arrest 
Arkansas Defendant whose arrest was 
based upon inadmissible hearsay evidence 
could not be convicted of escape from 
custody since his arrest was not lawful. 
Akins v. State, 485 S.W.2d 535 (Ark. 
1972), 9 CLB 183. 


§ 55.91. Escape from illegal confinement 
Maryland Although state law defining 
crimes of escape referred only to persons 
“legally detained and confined in . . . any 
place of confinement,” and although at 
time of defendant's escape he was il- 
legally confined because state had failed 
to evaluate his status as a defective de- 
linquent, as required by law, conviction 
for escape would not be_ reversed. 
“[E]ven if a person, confined under color 
of law, is illegally confined because of 
violations of statutory procedures re- 
quired with respect to his continued con- 
finement, he is . . . not entitled to resort 
to self-help but must apply for his re- 
lease through regular legal channels.” 
Vucci v. State, 305 A.2d 483 (Md. App. 
1973), 9 CLB 809. 


§ 56.38. Unconstitutionality—improper 
exercise of police power 

United States Supreme Court State al- 
cohol board regulation forbidding _li- 
censed premises from putting on live and 
motion picture entertainment where gen- 
italia or anus were displayed or where 
specified sexual activity, actual or sim- 
ulated, was involved was a valid use of 
state’s authority to regulate sale of liquor 
under the Twenty-First Amendment and 
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did not infringe upon First or Fourteenth 
Amendment rights even where such con- 
duct was per se constitutionally permis- 
mible under Roth. California v. Larue, 
— US. — , 93 S. Ct. 390 (1972), 9 CLB 
174. 


§ 56.45. —Void for vagueness 

Hawaii Where statute described as a 
trespasser a person who without right 
entered or remained upon the property 
“of another,” defendant participated in 
ROTC sit-in upon state university campus 
could not validly maintain that statute 
was unconstitutionally vague in that it did 
not provide sufficient notice that public 
lands were within its purview. “The fact 
that an individual as a member of the 
public has an interest in all public prop- 
erty does not mean that such individual 
cannot commit a trespass on certain pub- 
lic property.” State v. Jordan, 500 P.2d 
560 (Hawaii 1972), 9 CLB 75. 


Oklahoma Defendant who, as participant 
in an act of oral sodomy with another 
male, was convicted of “the detestable 
and abominable crime against nature,” 
could not validly assert that the statute 
was overbroad and indefinite, thereby 
subjecting him to the “rule of man rather 
than law.” 

The “detestable and abominable crime 
against nature” must be considered to be 
a term of “art,” similar to “murder” or 
“robbery,” and, like them, only discloses 
its full meaning through usage and appli- 
cation. Defendani’s further assertion, 
that if his conviction was upheld, he was 
entitled as a matter of constitutional right 
to have facilities provided for him for the 
purpose of rehabilitating his conduct and 
personality, was without merit since “the 
designation of the place of confinement is 
an administrative and not a judicial act.” 

A dissenting opinion noted that, while 
the term “detestable and abominable 
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crime against nature” was a phrase of art, 
it, nevertheless, differed from other terms 
of art, such as “murder” and “robbery,” in 
that said phase could not be defined in 
any ordinary dictionary. “In substance, 
if the crime is ‘sodomy’ then the statute 
should so state and not leave persons to 
guess at its meaning. ... Just because the 
persons of 1890 and 1910, when the 
statute was formulated, may have been 
offended at the word ‘sodomy,’ that puri- 
tan belief is no justification for perpetrat- 
ing an unconstitutionally vague statute.” 
Canfield v. State, 506 P.2d 987 (Okla. 
Crim. App. 1973), 9 CLB 541. 


Virginia Subsidiary statute providing 
that conviction for possession with intent 
to sell solely upon evidence as to the 
quantity of any controlled drug or drugs 
unlawfully possessed was unconstitution- 
ally vague. Sharp v. Commonwealth, 192 
S.E.2d 217 (Va. 1972), 9 CLB 267. 


D. THE JURY 


JURY INSTRUCTIONS 


§ 57.00. “Allen” dynamite charge 

Missouri Less than an hour and a half 
after jury began to deliberate in rape case 
involving black assailant and fourteen- 
year-old white victim, the foreman re- 
ported back that a verdict could not be 
reached. The court recalled the jury and 
administered “Hammer” instruction to 
the effect that trials are costly, that a 
verdict should be reached in every case, 
and that the opinion of the other jurors 
should be respected. Forty minutes later, 
the jury returned a guilty verdict. Held, 
the court did not abuse its discretion in 
giving said charge at that time. Dissent- 
ing opinion, noting the gravity of the case, 
the previous division of the jury (ten for 
guilty, one not guilty, and one undecided), 
the day and a half of trial, the six wit- 





CASE DIGEST INDEX 


nesses and twelve exhibits to be con- 
sidered, contended that the giving of the 
“Hammer” instruction only an hour and 
a half after deliberations had begun con- 
stituted an abuse of discretion. State v. 
Cochrell, 492 $.W.2d 22 (Mo. App. 1973), 
9 CLB 626. 


§ 57.05. Accomplice testimony 

Michigan Codefendant’s testimony, cast- 
ing sole blame for the crime upon de- 
fendant, was heard by the judge sitting 
alone. During defendant’s portion of a 
trial, being conducted before a jury, co- 
defendant was called by the prosecution 
as witness against defendant. Held, the 
trial court erred in failing to give, sua 
sponte, a cautionary accomplice instruc- 
tion (in absence of defense request), in 
view of failure of prosecution to bring 
out before jury inconsistencies in code- 
fendant’s testimony which he had elicited 
during cross-examination before the 
judge. People v. Maybee, 205 N.W.2d 


244 (Mich. App. 1973), 9 CLB 539. 


§ 57.07. Balancing test 

Court of Appeals, 9th Cir. A trial court 
instructed the jury that “whenever, after 
a careful consideration of all the evidence, 
your minds are in that state where a con- 
clusion of innocence is indicated equally 
with a conclusion of guilt, or if there is a 
reasonable doubt as to whether the ev- 
idence is so balanced, the conclusion of 
innocence then must be adopted.” Held, 
that while this portion of the charge was 
unfortunate because it tended to establish 
a “balancing test,” it would not constitute 
reversible error in view of the instruction 
as a whole. District judges, however, 
“would be well advised to review their 
standard instructions on burden of proof 
and reasonable doubt and eliminate all 
references to ‘probabilities’ or “balancing 
of evidence.” United States v. Clay, 476 
F.2d 1211 (9th Cir. 1973), 9 CLB 716. 
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§ 57.10. Burden of proof 

Court of Appeals, 2d Cir. Second Circuit 
replaces long-standing “sufficiency rule” 
that standard of evidence necessary for a 
judge to submit a case to the jury is the 
same in both civil and criminal cases. 
Henceforth, in criminal cases, trial court 
must be satisfied that, viewing the ev- 
idence as a whole, a reasonable mind 
might fairly conclude a guilt beyond -a 
reasonable doubt. United States v. Tay- 
lor, 464 F.2d 240 (2d Cir. 1972), 9 CLB 
59. 


§ 57.55. Duty to charge in defendant's 
presence 

West Virginia It was improper for trial 
court, upon receiving a note from the 
jurors stating that they were unable to 
reach a verdict, to send: back a note ad- 
vising them to continue deliberations. 
“Upon receipt of the note the court 
should have called the jury back into the 
courtroom and then, in the presence of 
the defendant, given its further instruc- 
tions.” State v. Smith, 193 S.E.2d 550 
(W. Va. 1972), 9 CLB 363. 


§ 57.60. Duty to charge on essential 
elements of crime 

New Mexico Refusal of trial court to ex- 
pressly instruct jury that it must first con- 
sider whether defendant committed all 
the essential elements of the crime before 
considering his plea of insanity was not 
error. As long as it was made clear to the 
jurors that they were required to consider 
each of these issues, the actual order of 
their consideration had no significance. 
State v. Victorian, 505 P.2d 436 (N.M. 
1973), 9 CLB 451. 


§ 57.70. Lesser included offenses 

United States Supreme Court An Indian 
charged with federal crime of assault 
with intent to commit bodily injury as 
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result of incident on Indian Reservation 
would not be deprived of right — avail- 
able to non-Indians — to have court charge 
jury on lesser-included offense of simple 
assault, notwithstanding fact that sim- 
ple assault is not a crime triable under 
the Major Crimes Act of 1885 but is ex- 
clusively reserved as “a matter for the 
tribe.” Government's argument, that the 
interests of the individual Indian defen- 
dant in obtaining a jury instruction on a 
lesser offense must fall before the con- 
gressionally sanctioned interests of the 
tribe in preserving its inherent and resid- 
ual jurisdiction in nonmajor crimes, was 
incompatible with the purposes and his- 
tory of the Act. While it was true that 
congressional sources showed the statute 
extending federal jurisdiction to crimes 
committed by Indians on their own land 
was based upon a conviction that many 
Indians would be “civilized a great deal 
sooner by being put under [federal crim- 
inal] laws and taught to regard life and 
the personal property of others,” it also 
must be emphasized that it was not the 


congressional intent “to deprive Indian 
defendants of procedural rights guaran- 
teed to other defendants or to make it 
easier to convict an Indian than another 
defendant.” Keeble v. United States, 93 
S. Ct. 1993 (1973), 9 CLB 711. 


United States Supreme Court The word 
“willfully” as used in 26 U.S.C. 7206 (1), 
making it a felony to willfully subscribe 
to any return which taxpayer does not 
believe to be true and correct as to every 
material matter, and the word “willfully” 
as used in 26 U.S.C. 7207, making it a 
misdemeanor to willfully deliver or dis- 
close to the IRS any return or document 
known by the taxpayer to be fraudulent 
or to be false as to any material matter, 
have the same connotation of bad faith or 
evil intent and may not be distinguished 
from each other by requiring less scienter 
for the misdemeanor statute than the fel- 
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ony statute. Thus, the trial court prop- 
erly rejected felony defendant’s request to 
give a lesser-included offense instruction 
based on the misdemeanor statute for the 
purpose of enabling the jury to choose 
between a felony requiring evil purpose 
and a misdemeanor based upon caprice 
or careless disregard. The differences be- 
tween the felony statute and the misde- 
meanor statute relate to factors other than 
willfulness. “In the felony . . . the taxpayer 
must verify the return or document in 
writing. . . . For the misdemeanor, how- 
ever, a document prepared by another 
could give rise to liability on the part of 
the taxpayer if he delivered or disclosed 
it to the Service; additional protection is 
given to the taxpayer in this situation be- 
cause the document must be known by 
him to be fraudulent or to be false.” 
United States v. Bishop, 93 S. Ct. 2008 
(1973), 9 CLB 711. 


Michigan A jury has the “right” to be 
properly instructed on the applicable law 
whether requested by counsel or not, 
and whether or not any request be in 
writing. Thus, when the evidence would 
support a conviction on lesser included 
offenses, the court’s failure to instruct 
thereon can neither be excused nor 
waived by the parties. Dissenting opinion 
termed “the notion that the jury has a 
‘ight’ to be properly instructed” as “al- 
together novel,” since a criminal trial is 
concerned only with the rights of a de- 
fendant. People v. Van Smith, 203 N.W. 
2d 94 (Mich. 1972), 9 CLB 365. 


North Carolina Failure of trial court to 
instruct on lesser offense of assault was 
not error where defendant, charged with 
armed robbery, offered alibi evidence 
only, since “all elements of the armed rob- 
bery were clearly shown and there was 
no evidence to indicate that any person 
committing the acts alleged by the state 
was guilty of any lesser offense.” State v. 
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Mitchell, 190 S.E2d 669 (N.C. App. 
1972), 9 CLB 70. 


§ 57.75. Limiting and cautionary 
instructions 

North Carolina In anticipation of cross- 
examination, defendant (who was charged 
with assault with intent to ravish) testified 
as to prior convictions for robbery, grand 
larceny, and housebreaking. At conclusion 
of the charge to the jury, the trial judge 
refused a request to instruct that evidence 
of defendant’s prior criminal record could 
only be considered on the issue of his 
credibility as a witness and not upon the 
question of his guilt. Held, the trial court’s 
refusal to so charge constituted reversible 
error since it was readily apparent that 
such testimony was first elicited from de- 
fendant by his counsel solely to anticipate 
its later introduction by the prosecution, 
and, as introduced, related only to the 
issue of credibility. State v. Smalls, 194 
§.E.2d 188 (N.C. 1973), 9 CLB 537. 


§ 58.50. Prejudicial comments by trial 
judge during charge 

Michigan Where trial court expressed 
opinion to jury that underlying arrest was 
valid, defendant’s conviction for obstruct- 
ing police officer in discharge of his duties 
by resisting arrest must be reversed. 
“While we find no explicit statement in 
the law of this state, we feel it is never- 
theless clear that the legality of the arrest 
is an element of the offense of resisting 
arrest.” People v. Reed, 203 N.W.2d 756 
(Mich. App. 1972), 9 CLB 448. 


§ 58.55. Charge on issue of law 

Court of Appeals, D.C. Cir. It was not 
error for trial court to refuse to instruct 
jury that it had the right to acquit de- 
fendants without regard to law and ev- 
idence, despite fact that jury has “an un- 
reviewable and unreversible power . . . to 
acquit in disregard of the instructions on 
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the law given by the trial judge,” and 
that the power of nullification is a “neces- 
sary counter to case-hardened judges and 
arbitrary prosecutors.” 

Dissenting opinion criticized the appel- 
late court’s “deliberate lack of candor” in 
upholding the trial judge’s refusal to in- 
struct on jury nullification and in barring 
defense counsel from raising the issue be- 
fore the jury. In the instant case, defen- 
dants, charged with vandalizing offices of 
war-involved Dow Chemical Company, 
had admitted the acts in question, but 
claimed that it would be unconscionable, 
nevertheless, for the jury to convict them 
of the charge. United States v. Dougherty, 
473 F.2d 1113 (D.C. Cir. 1973), 9 CLB 
532. 


Court of Appeals, 6th Cir. Trial judge’s 
instruction in prosecution for violation of 
federal criminal civil rights statute to the 
effect that citizens would have been de- 
prived of their constitutional rights if the 
jury found that defendant law enforce- 
ment officials had violated due process of 


law “according to the law of Tennessee” 
was reversible error. United States v. 
O'Dell, 462 F.2d 224 (6th Cir. 1972), 9 
CLB 62. 


Iowa It was reversible error for trial 
court to instruct the jury: “The burden 
is on the State to prove the defendant 
guilty beyond a reasonable doubt. This 
means just what it says, a doubt which is 
based upon reason. It may exist because 
of evidence or the lack of evidence.” The 
instruction was improper in that it con- 
tained no definition, was devoid of any 
description of the doubt or its source 
(such as one which “fairly and naturally 
arises in your mind”), was self-defining in 
nature, and contained no reference to any 
standard to aid the jury in determining 
the reasonableness of any doubt. they 
might entertain. In fact, “The instruction 
says no more than a reasonable doubt is 
a reasonable doubt.” In so holding, the 





894 


appellate court noted that it was aware 
of certain federal cases approving instruc- 
tions similar to the one here disapproved. 
The court qualified its holding by observ- 
ing that since defense counsel had re- 
quested that the uniform reasonable doubt 
instruction be given, it was not confronted 
in the instant case with the question 
whether reasonable doubt needs to be 
defined in the absence of a request. State 
v. McGranahan, 206 N.W.2d 88 (Iowa 
1973), 9 CLB 627. 


North Carolina Where trial judge in- 
structed jury that an alleged criminal 
conspiracy could be established by cir- 
cumstantial evidence but added, “It is for 
the court alone to say whether or not such 
connection has been sufficiently shown,” 
reversible error occurred. Although a trial 
judge, in passing upon a motion for non- 
suit, must necessarily determine whether 
the evidence is sufficient to require sub- 
mission to the jury, he must avoid express- 
ing, whether by inadvertence or design, 
an opinion to the jury as to the sufficiency 
of the state’s case. State v. Wood, 194 
§.E.2d 205 (N.C. App. 1973), 9 CLB 448. 


THE JURY — SELECTION, 
DELIBERATION, AND VERDICT 


§ 60.08. Systematic exclusion of 
Negroes, etc. 

Court of Appeals, 5th Cir. Where, in se- 
lection of grand juries and petit juries, 
Georgia county officials used a “racially 
neutral” list of all persons who filed a 
county property tax for that year, fact 
that a substantially greater percentage of 
whites than blacks subject to said tax, 
“fortuitously” filed tax returns, thereby 
entering list of prospective jurors, did not 
indicate biased jury selection system. 
Wright v. Smith, 474 F.2d 349 (5th Cir. 
1973), 9 CLB 533. 
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§ 60.10. Conduct of voir dire—in general 
Court of Appeals, 7th Cir. Refusal of trial 
court conducting voir dire to ask specific 
questions proposed by defensc counsel to 
determine possibility of racial prejudice 
against black defendant constituted abuse 
of discretion necessitating reversal of con- 
viction even though questions of a general 
nature were asked. United States v. Rob- 
inson, 466 F.2d 780 (7th Cir. 1972), 9 
CLB 180. 


North Carolina Trial court’s refusal to 
allow defense to ask on voir dire whether 
a juror “would expect a defendant to 
come forth and testify before he would 
vote to acquit” and its instruction that 
similar questions would not be allowed, 
did not constitute abuse of judicial dis- 
cretion. State v. Cameron, 193 S.E.2d 485 
(N.C. App. 1972), 9 CLB 366. 


§ 60.20. Peremptory challenges 

Court of Appeals, 10th Cir. Although at- 
torneys for codefendants charged with 
transportation of forged money orders 
were in serious disagreement over the 
type of juror to be peremptorily chal- 
lenged, one defendant wishing to excuse 
women jurors and the other to excuse 
men jurors, particularly those with back- 
ground of government employment, trial 
court did not abuse its discretion under 
Rule 24(b) of the Federal Rules of Crim- 
inal Procedure in denying defense request 
to grant each defendant ten peremptory 
challenges to be exercised separately in 
lieu of ten such challenges to be exercised 
jointly as prescribed by the section. The 
Constitution, as interpreted in Stilson v. 
United States, 250 U.S. 583 (1919), does 
not require the granting of any peremp- 
tory challenges, since trial by an impartial 
jury is all that is secured. United States 
v. Williams, 463 F.2d 393 (10th Cir. 1972), 
9 CLB 63. 


Georgia Contention that jurors in capital 
rape case were consistently excluded from 
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jury, if found to be opposed to capital 
punishment, was moot in view of subse- 
quent United States Supreme Court deci- 
sion abolishing death penalty. Contention 
of Negro defendant, that Negroes were 
consistently excluded from jury by use of 
peremptory challenges, was without merit 
since peremptory challenges may be arbi- 
trarily made by any party. In any case, 
matter did not fall “within the very nar- 
row exception to the general rule as set 
forth in Swain v. Alabama, 380 U.S. 202 
(1965).” Grantling v. State, 194 S.E.2d 
405 (Ga. 1973), 9 CLB 537. 


§ 60.60. —Prejudice on part of individual 
jurors 

Massachusetts On remand from United 
States Supreme Court to determine in 
light of Ham v. South Carolina, 409 U.S. 
524, whether defendant’s conviction 
should be reversed on the ground that 
the trial judge refused to specifically ask 
veniremen whether they were racially 
prejudiced against black persons, the 
court held that the trial judge was not 
constitutionally required to so question 
prospective jurors. Contrary to the judge 
in Ham, the trial judge in the instant case 
expressly recognized the relevance and 
importance of the problem. He was me- 
ticulously careful in questioning the ve- 
niremen upon their bias and prejudice 
and his general questions elicited admis- 
sions of possible bias from several pros- 
pective jurors, one of whom was excused 
because of admitted racial prejudice, and 
two for an unspecified prejudice. Unlike 
Ham, defendant was not a special target 
for racial prejudice because of known 
civil rights work. Therefore, the trial 
court’s general inquiry was sufficient and 
commensurate with the requirements of 
the Fourteenth Amendment. “We do not 
believe that the Ham case announced a 
new broad constitutional principle requir- 
ing that questions, designed to discover 
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possible racial prejudice, be put to pros- 
pective jurors in all State criminal trials 
when the defendant is black (or from 
some other racial minority group), even 
when the defendant [as here] has re- 
quested such an inquiry and the statutory 
framework permits questioning to dis- 
cover bias.” 

In the future, however, since the issue 
of racial prejudice may not be apparent 
at the outset of a case but may become 
evident during the trial, trial judges 
should comply with requests of defen- 
dants that jurors be questioned about 
their racial prejudice by making “specific 
inquiries of counsel concerning the racial 
aspects of the case.” If it appears that 
the case might reasonably be expected to 
present factors involving racial prejudice, 
“then the judge should question the pros- 
pective jurors in this area,” using his own 
discretion to determine “the precise for- 
mat of the questions to be asked.” Com- 
monwealth v. Ross, 296 N.E.2d 810 (Mass. 
1973), 9 CLB 813. 


Mississippi Trial court did not commit 
reversible error by refusing to grant man- 
slaughter defendant's challenge for cause 
to a venireman who stated on voir dire 
examination that he knew the defendant 
and had a money judgment against him, 
where venireman stated that he would not 
let that affect his judgment. Record did 
not show that defendant had exhausted 
his peremptory challenges by exercising 
such challenge with respect to this venire- 
man. Rush v. State, 278 So. 2d 456 ( Miss. 
1973), 9 CLB 723. 


§ 60.75. Experience in other criminal 
cases is affecting juror’s 
impartiality 

Circuit Court of Appeals, D.C. Cir. New- 

ly discovered evidence that three jurors, 

who had served on jury in another case 
two days prior to this one, had been 
sharply rebuked by a different judge for 
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bringing in “not guilty” verdict was not 
sufficient grounds for reversal of convic- 
tion. District attorney, who knew all along 
that these jurors were part of “castigated” 
jury, was under no duty to reveal said in- 
formation. United States v. Kyle, 469 F.2d 
547 (D.C. Cir. 1972), 9 CLB 446. 


§ 61.10. Deliberation—failure to keep 
sequestered 

Indiana Where state first-degee burglary 
statute made no distinction between day 
or nighttime burglary, failure of prosecu- 
tion affidavit to state time of day of the 
alleged occurrence was not error since 
“time is not of the essence in the crime 
of burglary.” 

Failure of trial court to swear the bail- 
iff before the jury was placed in his 
charge as required by statute was not 
grounds for reversal absent a showing of 
prejudice to defendant’s substantial rights. 
Black v. State, 287 N.E.2d 354 (Ind. App. 
1972), 9 CLB 182. 


§ 61.23. —Right to rehear testimony 
Illinois Trial court did not err in refusing 
to grant jury’s request for a hearing of a 
portion of the trial testimony after they 
had already reached verdicts on two 
charges and were unable to agree upon 
a third. Unless restraint be exercised in 
such situations, trial judge might well 
permit “undue emphasis to be placed 
upon portions of the testimony.” People v. 
Pierce, 291 N.E.2d 58 (Ill. 1972), 9 CLB 
365. 


§ 62.02. Verdict—requirement of 
unanimity 

Court of Appeals, 5th Cir. Where juror 
being polled stated, “It’s my verdict 
[guilty], but I am still in doubt,” revers- 
ible error was committed by not dismiss- 
ing jury or sending back jury for further 
deliberations. In such situations, a trial 
court must refrain from attempting to ex- 
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tract unanimity from the bench. Trial 
court’s statement, “She has said this is 
her verdict. Is that correct?” to which 
juror replied “Yes sir,” did not constitute 
a clarification of juror’s response. United 
States v. Edwards, 469 F.2d 1362 (5th 
Cir. 1972), 9 CLB 360. 


§ 62.04. —Inconsisten verdicts 

Court of Appeals, 5th Cir. Inconsistency 
between verdicts on different counts of 
indictment does not vitiate conviction. 
United States v. Stiglets, 463 F.2d 242 
(5th Cir. 1972), 9 CLB 61. 


Massachusetts Where deliberating jury 
asked court to define distinction between 
a noninterfering witness to crime and a 
partner in concert, and the trial judge re- 
sponded in part with an explanation of 
felony murder, defendant’s conviction for 
second-degree murder was not inconsis- 
tent with his acquittal for armed robbery 
since the evidence admitted of a direct 
finding of murder. Additionally, even if 
there had been an inconsistency in the 
verdicts, there would be no error since 
“in criminal cases inconsistent jury ver- 
dicts, one of which is an acquittal, do not 
constitute reversible error.” Common- 
wealth v. White, 296 N.E.2d 822 (Mass. 
1973), 9 CLB 810. 


§ 63.10. Procedure where misconduct is 
brought to light—duty of trial 
judge to poll jury or conduct 
inquiry 

Court of Appeals, 3d Cir. Trial judge’s 

removal of juror, over defense objection, 

for sleeping more than 50 percent of the 
time during the course of trial was not 

abuse of discretion. While there is a 

paucity of reported cases on the subject, 

it is apparent that a trial judge may re- 
move a juror and replace him with an 
alternative whenever facts are presented 
which convince the court that juror’s abil- 
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ity to function is impaired. United States 
v. Cameron, 456 F.2d 333 (3d Cir. 1972), 
9 CLB 59. 


§ 63.20. Duty of trial judge to grant 
mistrial 

Court of Appeals, 5th Cir. Trial court’s 
denial of defense motion for mistrial 
made, at conclusion of a witness’s testi- 
mony, on the ground that a juror slept 
during most of the time the witness was 
testifying, was not error since “defense 
counsel has a duty to call a juror’s inatten- 
tiveness to the court’s attention when first 
noticed,” and may not permit such mis- 
conduct to go unnoticed, “thereby sewing 
a defect into the trial and later claiming 
its benefit.” United States v. Curry, 471 
F.2d 419 (5th Cir. 1973), 9 CLB 445. 


Iowa Where, in trial for statutory rape 
of defendant’s stepdaughter, the state 
made six attempts in the jury’s presence 
to elicit evidence that the defendant had 
also engaged in sexual relations with his 


own daughter, trial court’s actions in re- 
peatedly sustaining defense objections 
were insufficient to prevent prejudice, 
and court abused its discretion in refusing 
to grant motion for miscrial. Proper pro- 
cedure would have been to grant defense 
attorney’s motion in limine to instruct the 
county attorney that evidence of defen- 
dant’s alleged misconduct with his daugh- 
ter should first be offered in jury’s absence. 
State v. Wright, 203 N.W.2d 247 (Iowa 
1972), 9 CLB 365. 


§ 63.30. —Juror’s impeachment of 
verdict 

Court of Appeals, 5th Cir. Juror’s affidavit 
could not be accepted as proof of denial 
of fair trial to convicted defendant since 
it has been the “general rule that a juror 
will not be heard to impeach his own ver- 
dict.” United States v. Roberts, 474 F.2d 
95 (5th Cir. 1973), 9 CLB 536. 
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SENTENCING PROCEDURES 


§ 65.20. Right of allocution 

Alabama Where trial judge failed to ask 
defendant convicted of felony whether he 
had anything to say as to why sentence 
should not be imposed on him, sentence 
would be vacated and cause remanded for 
proper resentencing. McGuff v. State, 268 
So.2d 868 (Ala. Crim. App. 1972), 9 
CLB 267. 


§ 65.30. Right to examine presentence 
report 

Court of Appeals, Ist Cir. The substance 
of a presentence report, to the extent that 
it is relied upon, should be made known 
to the defendant. Court may not require 
defense counsel, viewing said material, 
not to disclose the contents to his client. 
United States v. Picard, 464 F.2d 215 (st 
Cir. 1972), 9 CLB 65. 


Court of Appeals, 3d Cir. The list of prior 
convictions contained in presentence re- 
port must be disclosed when requested 
by defendant or his counsel except where 
district court does not rely upon a defen- 
dant’s prior conviction(s). United States 
v. Janiec, 464 F.2d 126 (3d Cir. 1972), 9 
CLB 64. 


§ 65.60. Delay in sentencing 

Indiana State’s speedy trial law is not ap- 
plicable to person who has already 
pleaded guilty and, therefore, is not 
awaiting trial, but only sentencing. Con- 
sequently, defendant was not prejudiced 
because State, despite his requests, did 
not promptly sentence him, but waited 
three years, until after his release (on a 
subsequent conviction) from a prison in 
another state. Since there was no consti- 
tutional right to a concurrent sentence, 
such delay was not demonstrably prejudi- 
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cial. Alford v. State, 294 N.E.2d 168 (Ind. 
App. 1973), 9 CLB 541. 


§ 65.65. Standards for imposing sentence 
Court of Appeals, 8th Cir. Defendant, 
pleading guilty to a two-count indictment 
charging him with possession of an ex- 
plosive bomb and possession of a pistol 
by a convicted felon, received concurrent 
sentences of five years on the first count 
and two years on the second. The second 
conviction was subsequently invalidated 
on constitutional grounds. Defendant's 
petition to vacate the five-year sentence 
(28 U.S.C. § 2255) was granted. In the 
absence of an express statement by the 
trial judge as to the consideration, if any, 
it gave to the subsequently invalidated 
conviction in imposing sentence on the 
valid conviction, defendant was entitled 
to resentencing on the valid conviction. 
James v. United States, 476 F.2d 936 (8th 
Cir. 1973), 9 CLB 717. 


Indiana Where state robbery statute un- 


constitutionally provided a higher max- 
imum penalty for the lesser included 
offense of robbery than the greater offense 
of armed robbery, trial court had author- 
ity to reduce sentence to within constitu- 
tional limits. Its action was valid despite 
defense contention that proper remedy for 
unconstitutional sentence was discharge 
since there was no constitutional authority 
for judicial reduction of a tainted sen- 
tence. Jacobs v. State, 286 N.E.2d 224 
(Ind. App. 1972), 9 CLB 74. 


§ 65.68. Invalid conditions 

Court of Appeals, 8th Cir. Prison inmate 
was not entitled to modification of sen- 
tence on ground that back injury he sus- 
tained in prison constituted an added 
condition of confinement not contem- 
plated by the court in determining sen- 
tence. Jorgenson v. United States, 477 
F.2d 905 (8th Cir. 1973), 9 CLB 807. 
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PUNISHMENT 


§ 66.00. Credit for time spent in custody 

prior to sentencing 
United States Supreme Court Statute de- 
nying “good time” credit in computing 
the minimum date for parole for time 
spent in county jail awaiting trial and 
sentencing did not deprive prisoners of 
equal protection of the laws with prison- 
ers who, prior to trial and sentencing 
were released on bail and who, conse- 
quently, could receive credit up to the 
full period of incarceration in computing 
said minimum parole date. McGinnis v. 
Royster, 93 S. Ct. 1055 (1973), 9 CLB 
441. 


Georgia There was no merit to defen- 
dant’s claim that he should be credited 
on his sentences for the time he was at 
liberty on bond while his conviction was 
being appealed. Smith v. Ault, 197 S.E. 
2d 348 (Ga. 1973), 9 CLB 812. 


§ 66.10. Cruel and unusual punishment 
Court of Appeals, 2d Cir. Segregation of 
former rioters and their restrictive con- 
finement in special housing unit where 
they were “substantially deprived of many 
privileges extended to the general (Attica) 
prison population” and where, except for 
a short exercise period each day, were 
confined to their cells, did not constitute 
cruel and unusual punishment in view of 
fact that they were given access to 
showers, newspapers, radio earphones, 
were furnished in their cells the same 
food served in main dining room to other 
inmates, had commissary privileges, could 
receive packages from outside, received 
the minimum wage paid to inmates, and 
suffered no loss of “good time.” United 
States ex rel. Walker v. Mancusi, 467 F.2d 
51 (2d Cir. 1972), 9 CLB 181. 


Oklahoma Oklahoma jury’s sentence of 
Negro defendant convicted of raping 
white woman, after previous conviction 
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of a felony, to 1,000 years imprisonment 
was not cruel and inhuman punishment 
since such sentence could in fact amount 
only to imprisonment for life and was 
apparently intended to convey jury’s feel- 
ing of “outrage at the facts and circum- 
stances of the case and in some way to 
serve as a deterrent.” Fields v. State, 501 
P.2d 1390 (Okla. Crim. App. 1972), 9 
CLB 176. 


§ 66.30. Excessive sentences 
(See also § 73.00.) 

Illinois Ninety-eight- to ninety-nine-year 
sentence of twenty-three-year-old defen- 
dant for rape was excessive since it did not 
provide for the “possible rehabilitation of 
the defendant.” People v. Kuhl, 286 N.E. 
2d 127 (Ill. App. 1972), 9 CLB 74. 


Indiana A defendant charged by affidavit 
with first-degree burglary could not con- 
stitutionally be sentenced, upon his guilty 
plea to entering to commit a felony, to a 
term of imprisonment greater than that 
prescribed for second-degree burglary, 


since the crime of which he was con- 
victed was a lesser includable offense of 
second-degree burglary. Goodwin v. State, 
286 N.E.2d 703 (Ind. App. 1972), 9 CLB 
74. 


Oklahoma Two-hundred-year sentence 
for rape based upon uncorroborated testi- 
mony of prosecutrix, who failed to make 
immediate outcry to patrons of truck stop 
where she fled, was not excessive. Mc- 
Daniel v. State, 509 P.2d 675 ( Okla. Crim. 
App. 1973), 9 CLB 628. 

§ 66.35. Imposition of fines on indigent 
defendants 

Iowa Where court directed that in de- 
fault of immediate payment of $300 fine, 
defendant, whose indigency was known 
to the court, should be jailed until such 
fine was paid at rate of $5 per day, there 
was a deprivation of equal protection be- 
cause of invidious discrimination based 
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upon poverty. This opinion could not be 
altered by the facts that defendant would 
not have been incarcerated for a period 
longer than the statutory maximum pen- 
alty and that the rate of $5 per day was 
more liberal than the statute required. 
State v. Snyder, 203 N.W.2d 280 (Iowa 
1972), 9 CLB 364. 


Michigan Statute which provided that 
court may grant up to sixty days’ time in 
which to pay fine and which set limit on 
length of time to be served in jail in case 
of default was not unconstitutional on its 
face as applied to indigent defendants. 
Commitment language was “permissive” 
not mandatory; sixty-day period within 
which to pay was “reasonable”; and any 
defendant who, in fact, could not pay fine 
during such period would be permitted 
to apply to court for relief. The burden, 
in such instance, would be on the defen- 
dant to prove (1) his inability and (2) 
that the application of this section would 
be unconstitutional as applied to him, In 
this connection, “[W]e repeat the defen- 
dant has the burden to raise and prove 
his inability to pay the fine where a com- 
mitment is ordered for his failure to do so. 
Inconvenience, luxury commitments and 
nonessential priorities do not constitute 
inability.” State ex rel. Pedersen v. Bles- 
singer, 201 N.W.2d 778 (Wis. 1972), 9 
CLB 265. 
§ 66.50. Increasing sentence upon 

retrial 

Circuit Court of Appeals, 5th Cir. Absent 
a showing of judicial vindictiveness, there 
is no violation of due process (under 
North Carolina v. Pearce, 395 U.S. 711) 
in according a harsher penalty upon con- 
viction after retrial. Arechiga v. Texas, 
469 F.2d 646 (5th Cir. 1972), 9 CLB 446. 


§ 66.90. Multiple punishment—merger 
doctrine 


Massachusetts Where, in a _ situation 
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amounting to double jeopardy, two con- 
victions arose out of a single crime, result- 
ing in the imposition of a prison sentence 
in one case and a fine in another, defen- 
dant’s payment of the prescribed fine must 
be deemed to have satisfied both convic- 
tions. Furthermore, where the statute 
calls for imposition of either a prison sen- 
tence or a fine, the payment of the im- 
posed fine precludes correction of the 
sentence to allow substitution of the 
prison sentence. Gallinaro v. Common- 
wealth, 291 N.E.2d 420 (Mass. 1973), 9 
CLB 449. 


§ 70.17. Enhancement 

Court of Appeals, 4th Cir. A person con- 
victed under 21 U.S.C. § 844 of unlawful 
possession of a controlled substance is 
precluded from receiving probationary 
sentence if he has been previously con- 
victed under this or other federally re- 
lated sections, but is not so precluded 
where previously convicted of similar 
offense in state courts. Lynch v. Hender- 
son, 469 F.2d 1081 (4th Cir. 1972), 9 
CLB 261. 


Tennessee Defendant could not be sep- 
arately sentenced for crime committed 
and also for being a habitual criminal. 
Meade v. State, 484 S.W.2d 366 (Tenn. 
Crim. App. 1972), 9 CLB 74. 


§ 70.20 —Validity of prior con iction 

Court of Appeals, 2d Cir. In 1957, defen- 
dant pleaded guilty, upon advice of coun- 
sel, to receipt of one-half ounce of illegally 
imported heroin. In 1970, the Supreme 
Court, in Turner v. United States, 396 
U.S. 398, invalidated the statutory pre- 
sumptions (at least as respects less than 
one gram of cocaine) that importation 
of cocaine and knowledge of that impor- 
tation could be inferred from possession. 
Defendant, sentenced as a second of- 
fender on a subsequent drug charge, pe- 
titioned for writ of habeas corpus to set 
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aside the conviction on the ground that 
his plea was based upon his knowledge 
that the now invalidated presumptions 
could be used against him at trial. Re- 
jecting defendant’s claim, the court held 
that defendant had voluntarily pleaded 
guilty on advice of counsel, that it was 
practically impossible to have a retrial 
that was other than a sham when the al- 
leged offense took place fifteen years ago, 
and that it would place an extraordinary 
burden on the state to retry the substan- 
tial number of pre-Turner convictions 
which would result from reversal in this 
case. Instant situation could not be an- 
alogized to the setting aside of a prior 
conviction for violation of marijuana 
transfer tax act, following holding in 
Leary v. United States, 395 U.S. 6 (1969), 
since issue there was not whether the un- 
constitutional statute had tended to in- 
fluence the defendant to plead guilty, but 
rather whether the statute took away the 
privilege against self-incrimination. San- 
tana v. United States, 477 F.2d 721 (2d 
Cir. 1973), 9 CLB 807. 


Court of Appeals, 6th Cir. Defendant's 
thirty-year prison sentence partly ce- 
fiected the fact that he was a second of- 
fender. A third conviction resulted in a 
thirty-year concurrent sentence. Subse- 
quently, however, defendant successfully 
attacked his first conviction in a collateral 
proceeding; and said case was not retried. 
He, thereafter, applied to the district 
court for reduction of the second and 
third sentences. The court reduced both 
sentences in half, but now ordered that 
they run consecutively, rather than con- 
currently, so that the total continued to 
remain at thirty years’ imprisonment. 
Held, on appeal, that defendant’s reliance 
on North Carolina v. Pearce, 395 U.S. 711 
(1968), in asserting that he had, in effect, 
been penalized for successfully contesting 
the first conviction, was “inapposite” since 
his challenge to the first conviction did 
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not result in a retrial followed by a larger 
sentence. Furthermore, defendant's third 
conviction made it appropriate to treat 
him as a second offender. Taylor v. 
United States, 475 F.2d 1121 (6th Cir. 
1973), 9 CLB 623. 


F. POSTCONVICTION 
PROCEEDINGS 


THE APPEAL 


§ 71.80. Jurisdiction—appeal after guilty 
plea 

Court of Appeals, 5th Cir. Defendant’s 
voluntary plea of nolo contendere to a 
charge of possession of heroin with in- 
tent to distribute did not bar subsequent 
appeal raising jurisdictional ground that 
count was defective for failure to assert 
the “knowledge” required under the old 
Narcotic Drugs Import and Export Act, 
21 U.S.C. § 174. A voluntary plea of 
guilty or nolo contendere waives all but 
jurisdictional defects. United States v. 
Sepe, 474 F.2d 789 (5th Cir. 1973), 9 CLB 
623. 


§ 72.30. Appellate procedures— 
in general 

Georgia Failure of defense counsel to 
submit application for filing transcript of 
evidence until two days after expiration 
of previous extension necessitated dis- 
missal of appeal notwithstanding fact that 
delay in filing of transcript was solely due 
to failure of court reporter to transcribe 
and deliver. Mere fact that on expiration 
date of previous extension, defense coun- 
sel had gone to judge’s chambers with ap- 
plication and, not finding him there, had 
left and returned two days later, was in- 
sufficient to establish timely submission 
where attorney had neglected to leave the 
application with judge’s secretary or leave 
a message for court to call him. Gilmore 
v. State, 193 S.E. 219 (Ga. App. 1972), 9 
CLB 263. 
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§ 72.45. —Procedure for correcting 
transcript 

Idaho Where court reporter’s trial tran- 
script indicated that a certain exhibit was 
not admitted in evidence, but minutes of 
proceedings kept by clerk indicated that 
it had, and exhibit in question (proof of 
a prior felony) was critical to habitual 
criminal conviction, case would be re- 
manded for further proceedings to de- 
termine the factual issue, despite rule that 
a properly certified transcript by a court 
reporter is prima facie evidence on appeal 
of the trial court’s proceedings. State v. 
Salazar, 507 P.2d 1137 (Idaho 1973), 9 
CLB 537. 
§ 72.90. Appellate review—scope of 
appellate review 

United States Supreme Court Supreme 
Court’s “affirmance of conviction” by an 
equally divided court (4 to 4) did not 
amount to an adjudication of the issues 
but merely terminated direct process of 
review of conviction because of an in- 
ability to arrive at a determination of the 
issues. Therefore, 28 U.S.C. 2244(c), which 
states that a prior adjudication by the 
United States Supreme Court shall be 
conclusive as to all issues of fact or law 
with respect to an asserted denial of a 
federal right, did not preclude defendant 
from bringing subsequent habeas corpus 
proceeding in federal district court to de- 
termine constitutionality of showup iden- 
tification by rape victim. Neil v. Biggers, 
— US. —, 93 S. Ct. 375 (1972), 9 CLB 173. 


Indiana It was violative of defendant’s 
due process rights for lower appellate 
court to support its finding that the ev- 
idence was sufficient for a conviction of 
robbery by alluding to a statement con- 
tained in the presentence report that de- 
fendant had a certain identifying scar on 
his face, where such matter was never 
received in evidence at trial. The use of 
information in this manner deprived de- 
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fendant of such basic rights as confronta- 
tion and cross-examination. Disregarding 
this, however, lower court’s opinion cor- 
rectly decided the issues before it. Har- 
din v. State, 296 N.E.2d 784 (Ind. 1973), 
9 CLB 809. 


Iowa Contention that error was not pre- 
served for appeal because defense counsel 
had not objected to alleged hearsay testi- 
mony of two state witnesses until after 
the second witness had given his hearsay 
testimony and had not moved to strike 
the answers, could not be upheld where, 
at commencement of first witness’s hear- 
say testimony defense counsel had made 
a recorded objection in chambers. State 
v. Miller, 204 N.W.2d 943 (Iowa 1973), 9 
CLB 718. 


Oklahoma Where defendant “candidly” 
conceded on appeal that sufficient ev- 
idence had been presented to convict him 
of assault with deadly weapon with in- 
tent to kill, but asserted that the prosecu- 
tion, in order to inflame the jury into as- 
sessing the maximum penalty, had 
“overtried” the case by presenting an 
unnecessary amount of cumulative ev- 
idence, judgment would be affirmed. “We 
need only affirm that each of the State’s 
witnesses were competent witnesses and 
that their testimony was properly ad- 
mitted.” Abney v. State, 507 P.2d 1265 
(Okla. Crim. App. 1973), 9 CLB 537. 


§ 73.00. —Review of sentences 

Florida Where in plea bargaining ses- 
sion “visiting” judge indicated he would 
grant lenient sentence of five years’ pro- 
bation for manslaughter guilty plea, but 
“resident” judge sentenced defendant to 
five years’ probation subject to conditions 
that he spend thirty days a year in jail 
and pay weekly child support to wife of 
victim, sentence would be reversed for 
failure of court to give advance warning 
of harsher terms or to afford defendant an 
opportunity to withdraw his guilty plea. 
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Sanders v. State, 268 So. 2d 553 (D. Fila. 
1972), 9 CLB 265. 


Pennsylvania A _ convicted defendant 
could not validly argue on a petition for 
reconsideration of sentence that his good 
behavior while in prison since time of sen- 
tencing demonstrated the unlawfulness 
and excessiveness of the sentence. Com- 
monwealth v. Boone, 299 A.2d 49 (Pa. 
Super. 1972), 9 CLB 366. 


Virginia Where state statute permitted 
jury to impose penalty for first-degree 
murder at less than life imprisonment, 
state supreme court would not summarily 
reduce death sentence to life imprison- 
ment but would remand for new trial on 
the issue of punishment. Hodges v. Com- 
monwealth, 191 S.E.2d 794 (Va. 1972), 9 
CLB 176. 


OTHER POSTCONVICTION 
PROCEEDINGS 
(including revocation of probation 
and parole) 


§ 74.10. Motion for new trial—newly 
discovered evidence 
Oklahoma Motion for new trial, based 
upon affidavit by another that he and not 
the defendant in drunken driving case 
was the driver of defendant’s automobile 
on evening in question, was properly 
overruled since at a subsequent trial, the 
affiant could invoke the privilege against 
self-incrimination and refuse to testify. 
Williams v. State, 504 P.2d 186 (Okla. 
Crim. App. 1972), 9 CLB 451. 


§ 74.20. —Suppression of evidence 
(See also § 45.50.) 

Court of Appeals, 7th Cir. Evidence that 
government’s witness had lied on stand 
when he denied receiving promises of 
help from government in obtaining parole, 
required new trial, notwithstanding gov- 
ernment’s contention that additional im- 
peachment evidence introduced against 
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the witness —in particular, evidence of 
his prior convictions — served to eliminate 
the constitutional error. United States v. 
Kaplan, 470 F.2d 100 (7th Cir. 1972), 9 
CLB 360. 


§ 74.30. —Unconstitutionality of 
conviction 

Massachusetts Convicted defendant chal- 
lenged, by a motion for a new trial, the 
constitutional validity of his conviction on 
the ground that he had been mentally in- 
competent at the time he pleaded guilty. 
The trial judge’s denial of the motion for 
a new trial on the ground that “a new 
trial cannot be granted where there has 
never been a trial,” and that the matter 
should be resolved by a writ of error, 
would be reversed as inappropriate. In 
the absence of a waiver or other bar, 
there was no discretion to deny a new 
trial where a plea of guilty was entered 
in violation of a constitutional right of 
the defendant. Additionally, it was 


preferable to initially place the issue of 


constitutional error in the hands of a trial 
judge, rather than a single justice of the 
appellate court, which would be the case 
under a writ of error. Commonwealth v. 
Penrose, 296 N.E.2d 819 (Mass. 1973), 9 
CLB 810. 


§ 74.60. Motion to vacate conviction 
(state coram nobis, federal 
motions under 28 U.S.C. 2255, 
etc.)—in general 
Court of Appeals, 5th Cir. Fact that de- 
fendant had been convicted of possession 
of untaxed marijuana as result of use 
against him of presumption of illegal im- 
portation, since declared to be unconstitu- 
tional, was insufficient to justify granting 
of writ of error coram nobis for vacation 
of conviction, where sentence had already 
been served, defendant had, subsequently, 
been convicted of four felonies, and no 
adverse effects were alleged in pleadings. 
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Remedy of coram nobis should only be 
allowed to rectify manifest injustice. 
Rener v. United States, 475 F.2d 125 (5th 
Cir. 1973), 9 CLB 620. 


§ 74.70. —Grounds 

New Mexico Denial of robbery defen- 
dant’s motion for a lineup was not a basis 
for postconviction relief since such pro- 
cedures are not a substitute for an appeal 
as a means of correcting errors, even 
though the errors relate to constitutional 
rights. State v. Jones, 505 P.2d 445 (N.M. 
App. 1972), 9 CLB 451. 


§ 75.35. Federal habeas corpus— 
grounds 

United States Supreme Court A guilty 
plea, made on the advice of counsel, 
necessarily precludes any direct inquiry 
under a federal habeas corpus proceeding 
into prior existing constitutional infirmi- 
ties (even where, as here, they are con- 
ceded by the state). Such a petitioner for 
federal habeas corpus may assert the 
prior infirmity only in the context of seek- 
ing to establish that he was inadequately 
represented by counsel who failed to give 
him competent advice. Tollett v. Hender- 
son, 93 S. Ct. 1602 (1973), 9 CLB 529. 


Court of Appeals, 5th Cir. In response to 
defense questioning as to her motives, an 
undercover police agent testified in a state 
narcotics case that she worked for the 
police because she was “tired of seeing all 
those kids get addicted.” The defense 
discovered sometime after defendant's 
conviction that the agent’s common-law 
husband, by virtue of an enhancement 
statute, had been facing a mandatory life 
sentence on an outstanding charge but 
that on the day she went to work for the 
police, the man was released from cus- 
tody and never indicted for the offense. 
A subsequent indictment against her hus- 
band for still another crime was dismissed 
“at least in part” because of her assistance 
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to the police. Held, that district court’s 
denial, following evidentiary hearing, of 
petition for habeas corpus, was not clearly 
erroneous. Corpus v. Beto, 469 F.2d 953 
(5th Cir. 1972), 9 CLB 359. 


§ 75.36. —Jurisdiction 

United States Supreme Court A state 
prisoner who seeks to challenge a detainer 
lodged against him by another state may 
commence habeas corpus proceedings in 
the federal district court encompassing 
the state seeking detention, notwithstand- 
ing his physical absence therefrom. 
Braden v. Kentucky, 93 S. Ct. 1123 (1973), 
9 CLB 440. 


§ 75.65. State habeas corpus—grounds 

Maine Failure of trial court and defense 
attorney to inform defendant at the time 
he pleaded guilty to crime of nighttime 
arson (in 1957) of the distinction between 
daytime and nighttime arson with respect 
to severity of penalty was insufficient to 
impeach voluntariness of the plea. The 


petitioner in a habeas corpus proceeding 
bears the burden of proving by a fair pre- 
ponderance of the evidence that his plea 
was not voluntary and intelligent. Davis 
v. State, 306 A.2d 127 (Me. 1973), 9 CLB 
811. 


§ 76.10. Revocation of probation— 
grounds 

Texas Trial court erred in revoking pro- 

bation where motion to revoke was filed 

after probationer had completed his term 

and was thus untimely filed. Howard v. 

State, 495 S.W.2d 252 (Tex. Crim. App. 
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1973), 9 CLB 811. 


Texas In the absence of a request there- 
for, failure of trial court to make specific 
findings of the grounds upon which revo- 
cation of probation order was based was 
not reversible error. Mason v. State, 495 
S.W.2d 248 (Tex. Crim. App. 1973), 9 
CLB 811. 


§ 76.15. —Burden of proof 

Iowa Police officer’s testimony during 
parole revocation proceeding that defen- 
dant had perpetrated a robbery for which 
he had not yet been convicted did not vi- 
olate his privilege against self-incrimina- 
tion. State v. Hughes, 200 N.W.2d 559 
(Iowa 1972), 9 CLB 71. 


§ 76.95. —Credit for time served on 
parole prior to revocation 

Court of Appeals, 5th Cir. While on pa- 
role from a federal conviction, defendant 
was arrested on a state charge, where- 
upon the federal government filed a de- 
tainer against him. Held, on appeal from 
dismissal of mandamus petition, that de- 
fendant would be entitled to credit, with 
respect to his revoked parole, for any time 
he spent in state custody while awaiting 
trial, where his incarceration was due 
solely to his inability to make bond be- 
cause of the federal detainer warrant, pro- 
vided credit for such time had not already 
been accorded him with respect to his 
subsequent state sentence. Savage v. Hen- 
derson, 475 F.2d 78 (5th Cir. 1973), 9 CLB 
622. 


PART III — MISCELLANEOUS 


A. SPECIFIC CRIMES 

(elements of crime, statutory construction, 
etc.) 

STATE AND COMMON-LAW CRIMES 

§ 80.00 Assault 


Michigan Where  defendant-hitchhiker 


held a knife to driver’s throat and said, 
“This is it, old man,” following which a 
struggle and crash ensued, conviction for 
armed assault with intent to rob must be 
reversed. While it was clear that there 
were facts sufficient to sustain a jury find- 
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ing of armed assault had defendant been 
so charged, the phrase “this is it, old 
man,” standing alone, could not justify a 
jury finding of specific intent to rob, since 
it was susceptible of humorous interpreta- 
tions. Said the court, “This was a case 
in which the defendant was overcharged. 
The people in situations such as this risk 
the possibility that a person improperly 
charged will escape culpability for an of- 
fense he did in fact commit, as in this 
case.” People v. Barnes, 205 N.W.2d 591 
(Mich. App. 1973), 9 CLB 625. 


Texas Where assailant, among other acts 
of assault, forcibly cut hair from head of 
prosecutrix, it was not necessary to ask 
her specific question whether she was 
caused to feel disgrace or shame, in order 
to convict under statute making it aggra- 
vated assault “when the instrument or 
means used is such as inflicts disgrace 
upon the person assaulted.” Evidence 
clearly showed disgrace or shame. Papes 
v. State, 494 S.W.2d 910 (Tex. Crim. App. 
1973), 9 CLB 808. 


§ 80.02. Abortion 

United States Supreme Court In a com- 
panion decision to Roe v. Wade, — U.S. —, 
93 S. Ct. 705 (1973), the Supreme Court 
held that provisions of a recently enacted 
Georgia statute which stripped of its now- 
unconstitutional restrictions on abortions, 
made noncriminal an abortion performed 
by a physician duly licensed in the state 
when “based upon his best clinical judg- 
ment... an abortion becomes necessary” 
was not unconstitutionally vague. The 
words “best clinical judgment” and “neces- 
sary” were not restrictive or subject to 
arbitrary interpretation since they re- 
ferred to the sort of professional judg- 
ment, in the light of all the attendant 
circumstances, physical, emotional, psy- 
chological, familial, etc., relevant to the 
patient’s health that a physician will be 
“called upon to make routinely.” Doe v. 
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Bolton, 93 S. Ct. 739 (1973), 9 CLB 255. 


United States Supreme Court State 
statute making it a criminal offense to 
perform or attempt an abortion upon a 
pregnant woman, regardless of the stage 
of her pregnancy, except where the life of 
the mother is endangered, violates the 
fundamental right of privacy protected 
by the due process clause of the Four- 
teenth Amendment and must fall. The 
right of privacy, however, is not an ab- 
solute one and at a certain point, must 
give way to the legitimate interest of the 
state in protecting the life of the unborn 
child as well as the health and safety of 
the mother. For this reason, the states 
may not enact legislation proscribing 
abortion at any stage of pregnancy prior 
to “viability,” that is, the ability of a fetus 
to exist outside the body of the mother, 
albeit with artificial aid (approximately 
six to seven months). From the end of 
the first trimester on, however, the states 
may enact legislation regulating the abor- 
tion procedure itself in the interests of the 
health and safety of the mother. Roe v. 
Wade, — U.S.—, 93 S. Ct. 705 (1973), 9 
CLB 253. 


§ 80.22. Burglary 

Indiana Where state first-degree bur- 
glary statute made no distinction between 
day or nighttime burglary, failure of 
prosecution affidavit to state time of day 
of the alleged occurrence was not error 
since “time is not of the essence in the 
crime of burglary.” 

Failure of trial court to swear the 
bailiff before the jury was placed in his 
charge as required by statute was not 
grounds for reversal absent a showing of 
prejudice to defendant’s substantial rights. 
Black v. State, 287 N.E.2d 354 (Ind. App. 
1972), 9 CLB 182. 


Texas Burglary defendant's assignment 
of error, to effect that state had failed to 
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prove all the essential elements of bur- 
glary because it was not shown that place 
entered by defendant had four walls, a 
roof, and a floor, was without merit. The 
testimony referred to the place burglar- 
ized as a café, formerly a house, and in- 
dicated that it was locked at time of 
burglary, and was sufficient to bring the 
establishment within the burglary statute. 
Walters v. State, 491 S.W.2d 685 (Tex. 
Crim. App. 1973), 9 CLB 625. 


§ 80.25. Dangerous and deadly weapons 
Iowa Following a drunken quarrel with 
his wife, who took refuge in a nearby rec- 
tory, defendant went home and emerged 
with a loaded pistol. Police intercepted 
and disarmed him as he crossed the street. 
He was convicted of going armed with a 
pistol with intent to use same unlawfully 
against the person of another. He ap- 
pealed, contending that the trial court 
had erred in denying his motion for di- 
rected verdict made on the ground that 
the state had failed to offer proof of the 
specific person against whom he intended 


to use his pistol. Held, since the statute 
refers only to the “person of another,” the 
element of intent is satisfied by a mere 
showing that defendant intended to use 
his gun unlawfully against “someone.” 
The statute would not be construed to re- 
quire proof of a particular person or class 


of persons. State v. Buchanan, 207 
N.W.2d 784 (lowa 1973), 9 CLB 722. 


New York A New York statutory pro- 
vision makes unlawful the possession of 
any dangerous weapon with intent to use 
it unlawfully. Another provision specif- 
ically exempts peace officers from the pro- 
visions of the section. Defendant police 
officers were charged with possession of 
a blackjack with intent to use it unlaw- 
fully against the complainants. Held, de- 
fendants’ motion for dismissal on grounds 
of statutory exemption must “reluctantly” 
be granted since statute conferred a “blan- 
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ket” immunity from prosecution irrespec- 
tive of defendant officers’ intent. People 
v. Desthers, 343 N.Y.S.2d 887 (Crim. Ct. 
1973), 9 CLB 723. 


§ 80.27. Embezzlement 

Court of Appeals, 2d Cir. Fact that, in 
defiance of bank policy not to lend money 
to its own employees, defendant-outsider 
borrowed money from bank and turned 
over proceeds to bank officials who 
okayed transaction, was not per se suffi- 
cient to convict borrower for aiding and 
abetting embezzlement actually _per- 
petrated by said bank official. United 
States v. Docherty, 468 F.2d 989 (2d Cir. 
1972), 9 CLB 260. 


§ 80.28.1. Escape from custody 

Arkansas Defendant whose arrest was 
based upon inadmissible hearsay ev- 
idence could not be convicted of escape 
from custody since his arrest was not law- 
ful. Akins v. State, 485 S$.W.2d 535 (Ark. 
1972), 9 CLB 183. 


§ 80.30. Felony murder 

Florida While attempting to force his 
victim to perform an unnatural sex act, 
defendant beat her to death. The jury was 
instructed that it could find defendant 
guilty of Murder 1 if it found that the 
killing had been premeditated or that it 
had been perpetrated in the course of 
commission of the felony entitled “the 
abominable and detestable crime against 
nature.” Defendant was found guilty, but 
during the pendency of his appeal, Flor- 
ida’s Supreme Court, in an unrelated case, 
held the statute embodying “the abomina- 
ble and detestable crime against nature” 
to be void for vagueness. On appeal, the 
court held that the conviction must be 
reversed because of the voiding of the 
underlying felony, notwithstanding de- 
fendant’s failure to contest the validity of 
that felony at trial. Christian v. State, 





CASE DIGEST INDEX 


272 So. 2d 852 (Fla. App. 1973), 9 CLB 
450. 


Georgia Evidence that defendant-prison- 
er was absent from work gang for six days 
and had crossed county lines prior to 
voluntarily surrendering himself, was suf- 
ficient to establish intent to escape despite 
his claim that he had merely left the work 
gang to “answer a call of nature and then 
fell asleep in the woods.” Boddy v. State, 
193 S.E.2d 31 (Ga. App. 1972), 9 CLB 
265. 


Indiana Where prisoner was taken out- 
side of and behind jailhouse, instructed to 
dump trash, and left there unguarded, 
while jailor went inside to answer tele- 
phone, and where jailor could not locate 
prisoner upon returning, evidence was 
sufficient for jury to infer that defendant, 
charged with jailbreaking, had intention- 
ally left the custody of his jailor. Gulley 
v. State, 294 N.E.2d 630 (Ind. App. 1973), 
9 CLB 626. 


New York Defendant entered an apart- 
ment and fatally attacked one of the oc- 
cupants with a butcher knife. The other 
occupant, coming to victim’s aid, was also 
killed by defendant. Defendant was found 
guilty of manslaughter in the first death 
and of felony murder in the second. The 
felony murder conviction was set aside 
by the trial court on the ground that the 
underlying felony was assault, rather than 
burglary, and that, under New York’s 
merger doctrine an assault could not be 
a predicate for a felony murder since it is 
to be found in every homicide. Held, that 
since the crime of burglary is established 
when it is shown that a defendant know- 
ingly entered or remained unlawfully in 
a building with intent to commit a crime 
therein, such entry for the purpose of 
committing an assault, constituted a bur- 
glary. Burglary is a basis for felony mur- 
der because “persons within domiciles are 
in greater peril from those entering the 
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domicile with criminal intent, than per- 
sons on the street who are being subject 
to the same criminal intent.” Conviction 
sustained. People v. Miller, 32 N.Y.2d 
157, 344 N.Y.2d 342 (1973), 9 CLB 721. 


§ 80.35. Firearms violations 

Court of Appeals, D.C. Cir. Defendant, 
a prison guard, found in possession of a 
revolver while off duty, was convicted of 
carrying a dangerous weapon. He ap- 
pealed, contending that he fell within pur- 
view of D.C. Code § 22-3204 exempting 
“marshals, sheriffs, prison or jail wardens, 
or their deputies, policemen or other duly 
appointed law-enforcement officers, or to 
members of the Army, Navy or Marine 
Corps or to the National Guard or or- 
ganized reserves when on duty. . . .” Con- 
viction was reversed because, among 
other reasons, under the “rule of the last 
antecedent,” ordinarily qualifying phrases 
(such as “when on duty”) are to be applied 
to the words or phrases immediately pre- 
ceding and are not to be construed as ex- 
tending to others more remote. United 
States v. Pritchett, 470 F.2d 455 (D.C. Cir. 
1972), 9 CLB 362. 


§ 80.37. Flag desecration 

New Hampshire Flag desecration statute 
which was narrowly drawn to relate to the 
flag itself or any flag or ensign evidently 
purporting to be a flag was not overbroad 
with respect to defendant's First Amend- 
ment right of free speech, despite his con- 
tention that his public display of the 
American flag with a peace symbol drawn 
on it was a form of “symbolic speech” 
protesting the Vietnam War. “[S]ymbolic 
speech is not afforded the same first and 
fourteenth amendment protection as ideas 
communicated by pure speech,” and may 
be limited in furtherance of an important 
or substantial governmental interest. State 
v. Cline, 305 A.2d 673 (N.H. 1973), 9 
CLB 812. 
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§ 80.60. Homicides—in general 
Michigan Fact that victim who received 
“non mortal” shotgun wound, died as re- 
sult of exposure to serum hepatitis while 
undergoing blood transfusion during leg 
amputation did not constitute an “inter- 
vening cause,” and defendant would not 
be released from responsibility for death 
even if ordinary medical negligence could 
be shown. People v. Flenon, 202 N.W.2d 
471 (Mich. App. 1972), 9 CLB 265. 


§ 80.62. Intoxicated driving 

Iowa Conviction for driving while in- 
toxicated must be reversed where there 
were no witnesses to single car accident, 
no sobriety test was administered to 
driver, and sole evidence on issue of in- 
toxication was arresting officer’s opinion 
that defendant “was under the influence.” 
Evidence was sufficient to present a jury 
question on issue of intoxication at time 
of arrest but not an issue of intoxication 
while operating motor vehicle. State v. 
Creighton, 201 N.W.2d 471 (Iowa 1972), 
9 CLB 183. 


§ 80.65. Kidnapping 

Michigan Defendant who assaulted, ab- 
ducted, and raped victim could not be 
prosecuted for assault and rape where he 
had previously been tried and convicted 
of kidnapping since the three crimes, al- 
though separately identifiable, were part 
of one continuous sequence to achieve the 
single criminal purpose of rape. “Same 
transaction” rather than “same facts to 
convict” double jeopardy test would be 
applied in order to prevent prosecutors 
dissatisfied with earlier verdicts or sen- 
tences from going after new ones. People 
v. White, 200 N.W.2d 326 (Mich. App. 
1972), 9 CLB 68. 


§ 80.75. Larceny 
New York Defendant who, during rental 
agreement period, drove rental car with 
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permission of lessee but without permis- 
sion of the owner rental agency could 
not be prosecuted for unauthorized use 
of motor vehicle despite (1) contract for- 
bidding use by other than lessee, and (2) 
statutory provision that a person who op- 
erates a motor vehicle without the con- 
sent of the owner is presumed to know 
that he does not have such consent. Ra- 
tionale was that there was no intention 
on the part of defendant to deprive the 
owner of its possession and that, by lend- 
ing the car, the lendor himself had merely 
breached his contract. People v. Johnson, 
336 N.Y.S.2d 179 (N.Y.C. Crim Ct. 1972), 
9 CLB 176. 


§ 80.90. Manslaughter 

Illinois Where defendant justifiably shot 
in self-defense, but bullet passed through 
assailant’s body to strike and kill innocent 
third party, conviction for involuntary 
manslaughter must be reversed. State- 
ment in earlier Illinois case, to the effect 
that the exoneration of self-defense ap- 
plies only where it is the aggressor who 
suffers the harm, could have no persuasive 
effect in the instant case. People v. Ad- 
ams, 291 N.E.2d 54 (Ill. App. 1972), 9 
CLB 366. 


North Carolina Evidence that new-born 
child found dead in trash can in the 
vicinity of college campus had its mouth 
stuffed with tissue paper, was sufficient to 
sustain conclusion that child had been 
born alive. Conviction for manslaughter 
of unwed student-mother who had de- 
livered her baby alone in dormitory room 
would not be reversed. State v. Colling- 
ton, 192 S.E.2d 856 (N.C. 1972), 9 CLB 
266. 


Virginia Testimony of three eyewit- 
nesses, that car driven by defendant, who 
rounded curve at 80 to 100 miles per hour 
on a two-lane highway, was struck from 
the rear by speeding companion car just 
before he lost control and killed pedes- 





CASE DIGEST INDEX 


trian, did not prove defendant's negli- 
gence to be a remote cause of the fatality. 
The negligence of the other driver was 
not an intervening but a concurring cause. 
Conviction for involuntary manslaughter 
sustained. Delawder v. Commonwealth, 
196 S.E.2d 913 (Va. 1973), 9 CLB 720. 


§ 80.95. Murder 

Wyoming Rule that where accused is 
the sole witness to killing, his testimony 
cannot be “arbitrarily rejected” in de- 
termining malice or premeditation, is sub- 
ject to qualification that sole witness not 
be impeached and that his testimony be 
not improbable and not inconsistent with 
other facts and circumstances. Buckles 
v. State, 500 P.2d 518 (Wyo. 1972), 9 CLB 
70. 


§ 81.10. Obscenity 

United States Supreme Court It is con- 
stitutionally permissible for a state to 
civilly enjoin the commercial exhibition 
of films found to be obscene (in accor- 
dance with state’s criminal law definition) 
notwithstanding the exhibitor’s care and 
effectiveness in excluding juveniles from 
such viewings and the inoffensiveness of 
the theater’s public exterior. “Consenting 
adult” and “right of privacy” arguments 
raised by exhibitor were rejected on the 
ground that commercialized obscenity 
could reasonably be presumed to have 
ramifications negatively affecting the 
quality of community life as a whole. 
Furthermore, the Court held, it was not 
error to fail to require “expert” affirmative 
testimony as to the films’ obscenity when 
the films themselves were placed in ev- 
idence and, obviously, constituted the 
best evidence thereof. However, the 
Court vacated and remanded for recon- 
sideration; applicable state law must meet 
First Amendment standards set forth in 
Miller v. California, 93 S. Ct. 2607 (1973), 
at pp. 2614-2616, clarifying definition of 
obscene material subject to regulation by 
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states. Justices Douglas, Brennan, Stew- 
art, and Marshall dissented. Paris Adult 
Theatre I v. Slaton, 93 S. Ct. 2628 (1973), 
9 CLB 801. 


United States Supreme Court Book which 
was filled with “hard core” descriptions of 
sexual acts could serve as basis for mis- 
demeanor conviction of California pro- 
prietor of “adult” bookstore charged with 
sale of obscene matter, regardless of fact 
that book contained no pictures and was 
made up entirely of words. “When the 
Court declared that obscenity is not a 
form of expression protected by the First 
Amendment, no distinction was made as 
to the medium of expression.” Use of vice 
squad officer as expert witness to testify 
that matter was obscene within the con- 
temporary standards of the State of Cal- 
ifornia was consistent with contempora- 
neous Supreme Court holding in Miller 
v. California, 93 S. Ct. 2607 (1973) sub- 
stituting contemporary community (state) 
standards for previously imposed “nation- 
al standards.” Court also rejected (as it 
did in companion holding in Paris Adult 
Theatre I v. Slaton, 93 S. Ct. 2628), any 
constitutional need for “expert” testimony 
on behalf of prosecution, or for zny other 
ancillary evidence of obscenity, once the 
allegedly obscene materials themselves 
were placed in evidence. Since state ob- 
scenity statute was involved, Court va- 
cated and remanded for further proceed- 
ings, consistent with Miller and Paris 
Adult opinions. Decision was 5 to 4, 
Justices Douglas, Brennan, Stewart, and 
Marshall, dissenting. Kaplan v. California, 
93 S. Ct. 2680 (1973), 9 CLB 802. 


United States Supreme Court Commer- 
cial exhibitor of allegedly obscene film 
was not entitled to an adversary hearing 
prior to seizure where, upon magistrate’s 
viewing of film, valid warrant was issued 
for purpose of preserving evidence. Heller 
v. New York, 93 S. Ct. 2789 (1973), 9 
CLB 803. 
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United States Supreme Court The right 
to possess obscene materials in the pri- 
vacy of the home did not extend to a 
person who was charged under 18 U.S.C. 
1462 with knowingly transporting in inter- 
state commerce (on interstate flight of 
commercial carrier) lascivious materials, 
including films depicting sexual conduct. 
The statute was not unconstitutionally 
overbroad in failing to distinguish be- 
tween public and nonpublic transporta- 
tion. United States vy. Orito, 93 S. Ct. 
2674 (1973), 9 CLB 802. 


United States Supreme Court In a land- 
mark decision, the Supreme Court rejected 
the requirements that allegedly obscene 
materials be shown to be “utterly without 
redeeming social value” and be weighed 
in the light of “national standards.” 
Henceforth, obscenity could be deter- 
mined by juries viewing the material as 
a whole from the standpoint of the pre- 
vailing standards of the forum commu- 
nity. Miller v. California, 93 S. Ct. 2607 
(1973), 9 CLB 798. 


Court of Appeals, Ist Cir. In prosecution 
for mailing obscene matter, government’s 
failure to offer expert testimony on dom- 
inant prurient appeal, national standards, 
and redeeming social value (with respect 
to books and merchandising brochures 
depicting sexual intercourse, acts of bes- 
tiality, lesbianism, etc., combined with 
purportedly educational text), required 
reversal of conviction. In the light of 
present confusion over the “Roth maze,” 
said the court, “we have come to the point 
where, so long as the tests for obscenity 
remain the present sophisticated trilogy, 
we think fundamental fairness, and there- 
fore due process, requires the intervention 
of experts.” Although the court was under 
“no illusion” that “experts” would render 
the process of adjudicating obscenity “a 
completely rational one,” nevertheless, in 
wrestling with such issues as “dominant” 
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theme, “prurient interests,” patent offen- 
siveness, “contemporary” and _ national 
standards, it was clear that “jurors need 
assistance . . . fully as much as they need 
assistance in evaluating an insanity or 
other mental or emotional illness defense.” 
United States v. Palladino, 475 F.2d 65 
(1st Cir. 1973), 9 CLB 624. 


New York The pornographic film “Deep 
Throat” was “one throat that deserves to 
be cut.” Trial judge readily performed 
the operation by holding defendant guilty 
of promotion or possession with intent to 
promote obscene material knowing the 
contents and character thereof. The film, 
said the court, was a “Sodom and Gomor- 
rah gone wild before the fire” whose 
leading actress, depicted as drinking fluid 
from a glass dildo inserted in her vagina, 
exhibited not “her thespian ability, but a 
clinical example of extraordinary perver- 
sion, degeneracy, and possible amentia. 
Whatever talent superstar has seems con- 
fined to her magnificent appetite and 
sword-swallowing faculty for fellatio.” 
People v. Mature Enterprises, Inc., 343 
N.Y.S.2d 911 (Crim. Ct. 1973), 9 CLB 723. 


§ 81.20. Perjury 

United States Supreme Court Federal 
perjury statute cannot sustain a convic- 
tion for answer given under oath which, 
although misleading and unresponsive, 
was literally true. Conviction may not 
lie for falsehood by “negative implica- 
tion.” Bronston v. United States, 93 S. Ct. 
595 (1973), 9 CLB 443. 


Court of Appeals, 3d Cir. Where, after 
receiving grant of immunity from pros- 
ecution, a grand jury witness admitted 
certain acts of wrongdoing but denied 
others, and was subsequently prosecuted 
for perjury with respect to the latter de- 
nials, the truthful admissions of wrong- 
doings could not be used to impeach his 
credibility as a witness. The exception to 
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the immunity statute which permits per- 
jury prosecution for false testimony is 
not to be so broadly interpreted as to 
negate defendant’s protection with re- 
spect to portions of grand jury testi- 
mony not alleged to have been false. 
United States v. Hockenberry, 474 F.2d 
247 (3d Cir. 1973), 9 CLB 534. 


Michigan Where defendant-officer denied 
before grand jury that “numbers” men 
had set aside money for him, evidence 
that defendant had told another that “bag 
men” had set money aside for him but 
that he would not take it was insufficient 
to convict for perjury. Court noted that 
the indictment had failed to allege the 
materiality of the false swearing and that 
the false statement, in fact, was not ma- 
terial to question of whether certain 
crimes had been committed. A false 
swearing must be alleged or clearly ap- 
pear to be material from the statement 
alleged to be false. People v. Cash, 200 
N.W.2d 83 (Mich. 1972), 9 CLB 71. 


§ 81.25. Possession and sale of drugs 
Court of Appeals, 4th Cir. Possibility that 
Virginia statute dealing with possession of 
marijuana may have contained uncondi- 
tionally vague provision that conviction 
could be based solely upon the quantity 
of drugs found in defendant’s possession, 
did not require reversal of conviction 
where jury was instructed that “intent” 
could be inferred from all the circum- 
stances. United States v. Childs, 463 F.2d 
390 (4th Cir. 1972), 9 CLB 64. 


Iowa Fact that substance sold by defen- 
dant did not contain sufficient quantity 
of marijuana to product narcotic effect 
did not require reversal of conviction for 
illegal sale of narcotic drugs. State v. 
Grady, 201 N.W.2d 493 (Iowa 1972), 9 
CLB 182. 


Michigan Evidence that police informant 
went to’ premises of defendant for a 
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heroin fix, that he laid money on the 
table, that defendant took the money 
but he told informant he would have to 
wait, whereupon the police entered and 
arrested defendant was insufficient to 
convict for sale of narcotics. Evidence 
that defendant, just prior to arrest, was 
observed throwing a quantity of heroin 
out of his window was sufficient to per- 
mit conviction for possession but did not 
help establish a “sale” even under the 
broad interpretation generally accorded 
that term under narcotics laws. People v. 
Gould, 199 N.W.2d 373 (Mich. App. 
1972), 9 CLB 72. 


Tennessee Evidence showing that em- 
ployee knew where emplcyer concealed 
drugs was insufficient to sustain em- 
ployee’s conviction for possession of drugs 
without a prescription. Whited v. State, 
483 S.W.2d 594 (Tenn. Crim. App. 1972), 
9 CLB 68. 


Virginia Subsidiary statute providing that 
conviction for possession with intent to 
sell solely upon evidence as to the quan- 
tity of any controlled drug or drugs un- 
lawfully possessed was unconstitutionally 
vague. Sharp v. Commonwealth, 192 S.E. 
2d 217 (Va. 1972), 9 CLB 267. 


§ 81.32. Rape 
“Patterns in Forcible Rape” by Betty 
Mintz, 9 CLB 703 (1973). 


Massachusetts It was not error, during 
presentation of prosecution’s case, to ad- 
mit evidence of virginity of 16-year-old 
prosecutrix, where it was evident from 
circumstances of the case that defendant, 
charged with assault with intent to com- 
mit rape, would raise the issue of consent 
during defense portion of trial. The better 
practice, however, would have been to 
call for the introduction of such evidence 
by the prosecution only after the question 
of consent had been raised on cross- 
examination, by defendant's testimony or 
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otherwise. Commonwealth v. McKay, 294 
N.E.2d 213 (Mass. 1973), 9 CLB 541. 


Michigan Defendant who assaulted, ab- 
ducted, and raped victim could not be 
prosecuted for assault and rape where he 
had previously been tried and convicted 
of kidnapping since the three crimes, al- 
though separately identifiable, were part 
of one continuous sequence to achieve the 
single criminal purpose of rape. “Same 
transaction” rather than “same facts to 
convict” double jeopardy test would be 
applied in order to prevent prosecutors 
dissatisfied with earlier verdicts or sen- 
tences from going after new ones. People 
v. White, 200 N.W.2d 326 (Mich. App. 
1972), 9 CLB 68. 


Nebraska Evidence was sufficient to con- 
vict for rape where victim offered no 
physical resistance and was not struck, 
but complied because of threat of severe 
physical beating. Rule relied upon by 
defendant, that in rape case it must be 
shown that alleged victim, in good faith, 
resisted “to the utmost” so long as she 
had the physical power to do so, was 
originally held to be applicable only in 
the absence of fear and threats. And even 
where this rule was recognized, it was 
also always held that the degree of force 
and the degree of resistance required are 
relative, depending upon the particular 
circumstances. “It is only required that 
the victim make reasonable resistance in 
good faith under all the circumstances, 
and that the resistance be such as to 
make non-consent and actual opposition 
genuine and real.” To the extent that 
prior decisions might be in conflict, they 
would now be overruled. State v. Camp- 
bell, 206 N.W.2d 53 (Neb. 1973), 9 CLB 
628. 


Wisconsin The evidence in a rape case 
tended to show that defendant threatened 
prosecutrix with a gun (later found to be 
a water pistol), and that in response to 
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her request he put the “gun” away under 
the hood of his car, following which she 
submitted to him without physical re- 
sistance. The trial court refused defen- 
dant’s request to instruct that “the fear of 
imminent physical violence which renders 
the utmost resistance unnecessary is a fear 
of death or great bodily harm which so 
overpowers her that she dares not resist, 
a fear which renders her mind incapable 
of continuing her resistance to repel him. 
The fear, therefore, must not only be real 
but so great and imminent as to terrify 
her and render her incapable of resis- 
tance.” Held, it was not error to deny the 
requested instruction since “the test of 
whether a woman’s will to resist is over- 
come by threats of physical violence like- 
ly to cause great bodily harm is subjective 
and it need not be expressed in terms of 
fear and incapability in every case.” Some 
women faced by threat of mortal danger 
may become incapacitated by fear but 
may, nonetheless, “in the exercise of com- 
mon sense” decide that survival demands 
submission. While this may constitute a 
philosophical “choice,” such a choice is 
“legally unfair” and cannot be construed 
as legal consent. Brown v. State, 207 
N.W.2d 602 (Wis. 1973), 9 CLB 724. 


§ 81.33. Refusing to assist police 

Arkansas A police officer hailed two per- 
sons standing on a street, informed them 
that he was seeking to serve a warrant of 
arrest for shoplifting on a woman living 
in a nearby house, and instructed them to 
watch the back door while he entered by 
the front door and to call out if she at- 
tempted to get away. When they refused 
to comply, he arrested them under a state 
provision making it a misdemeanor to re- 
fuse a public officer's order to assist him 
in the serving of legal process. They chal- 
lenged the constitutionality of the statute 
on the grounds, among others, that the 
statute invaded their right of privacy and 
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freedom of possession of their own per- 
sons. Held, the statute (embodying the 
ancient common-law concept of posse co- 
mitatus) was not unconstitutional since 
“any interference with their freedom has 
been demonstrated to have been by clear 
and unquestioned authority of law.” Wil- 
liams v. State, 490 S.W.2d 117 (Ark. 
1973), 9 CLB 540. 


§ 81.34. Resisting arrest 

Arkansas The fact that police officer was 
off duty and privately employed as a 
motel security guard at time he attempted 
to arrest defendant (for addressing him 
with abusive language) did not preclude 
defendant’s conviction for resisting arrest. 
A police officer is not relieved of his right 
and duty to preserve the peace while off 
duty and otherwise employed. Nowlin v. 
State, 484 S.W.2d 339 (Ark. 1972), 9 
CLB 184. 


§ 81.35. Robbery 

Court of Appeals, D.C. Cir. Where hold- 
up victim attempted to keep armed assail- 
ant from getting his money-filled envelope 
by tossing it to a passing stranger but 
assailant knocked down stranger and in- 
tercepted the envelope, such act consti- 
tuted a taking from victim’s “immediate 
actual possession” within the meaning of 
the robbery statute. “A thing is within 
one’s immediate actual possession so long 
as it is within such range that he could, 
if not deterred by violence or fear, retain 
actual physical control over it.” United 
States v. Dixon, 469 F.2d 940 (D.C. Cir. 
1972), 9 CLB 262. 


§ 81.45. Sodomy 

Indiana Sodomy charges against female 
massage parlor employees who mastui 
bated male patrons must be dismissed 
where indictments failed to charge that 
patrons were under twenty-one years of 
age. Statute providing “Whoever com- 
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mits the abominable and detestable crime 
against nature with mankind or beast; or 
whoever . . . aids any person under the 
age of twenty-one (21) years to commit 
masturbation or self-pollution shall be 
deemed guilty of sodomy,” must be in- 
terpreted as constituting two separate and 
distinct sections involving separate and 
distinct acts. The term “abominable and 
detestable crime against nature,” while 
encompassing crimes often stated to be 
too disgusting to be further defined, did 
not at common law include masturbation. 
It was not until 1905 that the legislature 
introduced the later proscription “for the 
purpose of protecting the youth of In- 
diana.” State v. Lopez, 296 N.E.2d 918 
(Ind. App. 1973), 9 CLB 724. 


North Carolina Statute making it a felony 
for anyone to commit “the crime against 
nature, with mankind or beast” (deriving 
from the prior “abominable and detestable 
crime against nature, with mankind or 
beast”) was not vague or overbroad. State 
v. Moles, 195 S.E.2d 352 (N.C. App. 1973), 
9 CLB 629. 


Oklahoma Defendant who, as participant 
in an act of oral sodomy with another 
male, was convicted of “the detestable 
and abominable crime against nature,” 
could not validly assert that the statute 
was overbroad and indefinite, thereby 
subjecting him to the “rule of man rather 
than law.” 

The “detestable and abominable crime 
against nature” must be considered to be 
a term of “art,” similar to “murder” or 
“robbery,” and, like them, only discloses 
its full meaning through usage and appli- 
cation. Defendant's further assertion, that 
if his conviction was upheld, he was en- 
titled as a matter of constitutional right 
to have facilities provided for him for the 
purpose of rehabilitating his conduct and 
personality, was without merit since “the 
designation of the place of confinement is 
an administrative and not a judicial act.” 
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A dissenting opinion noted that, while 
the term “detestable and abominable 
crime against nature” was a phrase of art, 
it, nevertheless, differed from other terms 
of art, such as “murder” and “robbery,” 
in that said phrase could not be defined 
in any ordinary dictionary. “In substance, 
if the crime is ‘sodomy’ then the statute 
should so state and not leave persons to 
guess at its meaning. ... Just because 
the persons of 1890 and 1910, when the 
statute was formulated, may have been 
offended at the word ‘sodomy,’ that puri- 
tan belief is no justification for perpetrat- 
ing an unconstitutionally vague statute.” 
Canfield v. State, 506 P.2d 987 (Okla. 
Crim. App. 1973), 9 CLB 541. 


FEDERAL CRIMES 


§ 82.68. Counterfeiting 

Court of Appeals, 8th Cir. Note in en- 
velope containing eighteen counterfeit 
$20 bills addressed to defendant's friend 
reading, “Hide this in a good place. Hold 


until I see you,” was sufficient to justify 
jury in concluding that defendant knew 
the bills were counterfeit and intended 


to pass them. “Hide” indicated guilty 
knowledge. “Hold” indicated intent to 
pass. United States v. Castens, 462 F.2d 
391 (8th Cir. 1972), 9 CLB 64. 


§ 83.00. False statement (18 U.S.C. 1001) 
Court of Appeals, 5th Cir. Defendants 
who wrote false names on customs dec- 
laration could not validly assert that con- 
victions for giving false statements should 
be reversed because customs officials had 
no right to compel them to execute the 
form absent a purchase in Mexico of more 
than $100 of merchandise. “Our legal sys- 
tem provided methods for challenging the 
Government's right to ask questions—ly- 
ing is not one of them.” United States v. 
Parten, 462 F.2d 430 (5th Cir. 1972), 9 
CLB 61. 
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§ 83.10. Hobbs Act violation 

United States Supreme Court While the 
Hobbs Act (making it a crime to obstruct 
interstate commerce by robbery or extor- 
tion) is applicable to labor leaders who 
threaten force or violence against em- 
ployers to obtain personal payoffs, and to 
union members applying such tactics in 
order to exact “wage” payments in return 
for fictitious or unwanted services of 
workers, the mere perpetration of vi- 
olence in order to obtain “legitimate” ends 
(that is, higher wages for actual wanted 
services) is not punishable under this Act. 
The rationale for drawing this distinction 
was that the section defining extortion re- 
ferred to the “wrongful use of . . . vi- 
olence,” thereby indicating that not just 
every use of violence was “wrongful” 
within the intention of the Act. In this 
connection, the Court held that “wrong- 
ful” referred to illegitimate ends rather 
than means. It was the clear intent of 
Congress, said the Court, not to apply this 
Act to violence committed, as here, dur- 
ing a lawful strike for the purpose of in- 
ducing an employer's agreement to legiti- 
mate collective bargaining demands. 
United States v. Enmons, 93 S. Ct. 1007 
(1973), 9 CLB 441. 


§ 83.15. Income tax offenses 

Court of Appeals, Ist Cir. In misde- 
meanor prosecution for willful failure to 
file timely income tax return, trial court 
did not err in failing to charge that jury 
must find an express purpose to mislead 
or defraud the government. It is sufficient 
under the section to establish that regard- 
less of “evil” intent, defendant knowing- 
ly and intentionally failed to file. United 
States v. Lachmann, 469 F.2d 1043 (1st 
Cir. 1972), 9 CLB 360. 

§ 83.30. Interstate transportation of 
“goods” 

United States Supreme Court The right 
to possess obscene materials in the pri- 
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vacy of the home did not extend to a 
person who was charged under 18 U.S.C. 
1462 with knowingly transporting in in- 
terstate commerce (on interstate flight of 
commercial carrier) lascivious materials, 
including films depicting sexual conduct. 
The statute was not unconstitutionally 
overbroad in failing to distinguish be- 
tween public and nonpublic transporta- 
tion. United States v. Orito, 93 S. Ct. 
2674 (1973), 9 CLB 802. 


Court of Appeals, 7th Cir. It was not er- 
roneous for court, in trial for possession 
of stock certificates, to charge that for a 
purpose of assessing penalty, jury should 
determine whether value was in excess of 
$100 at time of their use as collateral to 
obtain bank loans rather than at time of 
actual theft. United States v. Ditata, 469 
F.2d 1270 (7th Cir. 1972), 9 CLB 360. 


§ 83.43. Maiming and disabling 

Court of Appeals, 5th Cir. Fact that 
rapist slashed victim’s wrist with his knife, 
applied lighted cigarettes and lit cigarette 
lighter to parts of her body, cut off hair 
from her head and pubic area, and kicked 
and whipped her, did not warrant sub- 
mission to jury of count or maiming and 
disabling under 18 U.S.C. § 114. That 
statute refers specifically to the throwing 
of scalding water, corrosive acid, or caus- 
tic substances upon a victim, but not to 
inflicting of burns. It refers also to the 
cutting off of any member of another per- 
son or to the cutting of the nose, ear, or 
lip, but not to any other part of the body. 
United States v. Stone, 476 F.2d 909 (5th 
Cir 1973), 9 CLB 717. 


§ 83.55. National Firearms Act 

Court of Appeals, 4th Cir. Statute mak- 
ing it federal crime to sell firearms to per- 
son whom seller “knows or has reasonable 
cause to believe” resides in any state other 
than seller’s is applicable to situation 
where defendant sold to person residing 
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in his state while believing him to be 
resident of another state. United States 
v. Colicchio, 469 F.2d 977 (4th Cir. 1972), 
9 CLB 446. 


Court of Appeals, 7th Cir. Dismissal of 
indictment under 18 U.S.C. § 922(a)(6), 
charging the making of a false statement 
to a licensed firearms dealer with respect 
to a material fact concerning the lawful- 
ness of the sale of a firearm to defendant, 
on the ground that it failed to allege that 
the purchased firearm had been shipped 
in interstate or foreign commerce, must 
be reversed where the material misstate- 
ment in question related to a prior con- 
viction for a felony. This is in view of 
§ 922(d)(1), which prohibits the sale of a 
firearm to any person who has been con- 
victed of a felony, and which makes no 
mention of interstate commerce. United 
States v. Green, 471 F.2d 775 (7th Cir. 
1972), 9 CLB 532. 


Court of Appeals, 8th Cir. In prosecu- 
tion for receiving firearms in interstate 
commerce after being convicted of a 
felony, nexus with interstate commerce 
was sufficiently established by proof that 
guns sold to defendant in Minnesota by 
thief, who stole them from store in Min- 
nesota, had originally traveled in com- 
merce from state of manufacture. United 
States v. Mancino, 474 F.2d 1240 (8th 
Cir. 1973), 9 CLB 621. 


§ 83.80. Selective service violations 

Court of Appeals, 2d Cir. Selective ser- 
vice registrant’s hypothetical statement 
that “if he had lived in the era of World 
War II .. . and if he had been exposed 
to the same influences as had his father 
prior to and during that war . . . he prob- 
ably would have served in World War II, 
just as his father had done,” was “hardly 
inconsistent with his current opposition 
to all wars, including World War II if it 
were presently being conducted.” United 
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States v. Stewart, 478 F.2d 106 (2d Cir. 
1973), 9 CLB 807. 


Court of Appeals, 3d Cir. Failure of se- 
lective service system to set up criteria 
and of local board to consider whether 
conscientious objector’s request for alter- 
native service in his home community fell 
within exception to its “displacement 
policy” necessitated reversal of conviction 
for failure to report for alternative service 
in lieu of induction. United States v. 
Trumpler, 468 F.2d 1374 (3d Cir. 1972), 9 
CLB 262. 


Court of Appeals, 9th Cir. Registrant’s 
admission at hearing on application for 
conscientious objector status that he had 
used marijuana contrary to the tenets of 
his religion was a relevant factor, among 
others, in determining that he lacked sin- 
cerity of religious belief. Accordingly, 
conviction for refusal to submit to induc- 
tion would be affirmed. United States v. 
Walker, 462 F.2d 482 (9th Cir. 1972), 9 
CLB 67. 


§ 83.86. Travel Act 

Circuit Court of Appeals, 7th Cir. 18 
U.S.C, § 2102, making it a crime to travel 
in interstate or foreign commerce or use 
any facility of interstate commerce with 
intent to incite, organize, promote, en- 
courage, participate in, or carry on a riot, 
although admittedly presenting a “close” 
case, does not, on its face, infringe upon 
First Amendment free speech rights. 
United States v. Dellinger, 472 F.2d 340 
(7th Cir. 1972), 9 CLB 447, 


B. ANCILLARY, QUASI-CRIMINAL 
AND OTHER RELATED 
PROCEEDINGS 


CONTEMPT 


§ 85.10. Contempt—grounds 
Court of Appeals, D.C. Cir. Tardiness 
of defense attorney, a chronic latecomer, 
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after receiving court’s order that he ap- 
pear on time for scheduled hearing, justi- 
fied conviction for criminal contempt “in 
the actual presence of the court” within 
the meaning of Rule 42(a), Federal Rules 
of Criminal Procedure, and under 18 
U.S.C. § 401. In re Niblack, 476 F.2d 
930 (D.C. Cir. 1973), 9 CLB 717. 


Court of Appeals, Ist Cir. Attorney who, 
after having been advised to return from 
recess within five to ten minutes, arrived 
twelve minutes late with the excuse that 
he had been held up as a result of poor 
elevator service in courthouse, could not 
be summarily held in contempt but was 
entitled to hearing under Rule 42(b) since 
it could not be said that his “absence” 
was committed in the “presence” of the 
court. Mere tardiness, however, is nor- 
mally not such a personal affront to judge 
as to require him to disqualify himself 
from acting in a contempt proceeding 
which he initiates. Lewis v. Spencer, 468 
F.2d 553 (1st Cir. 1972), 9 CLB 260. 


Court of Appeals, 5th Cir. Where indict- 
ment against “Gainesville Six” charged 
that other persons unknown to the grand 
jury participated in the alleged conspiracy 
of members of Vietnam Veterans Against 
the War to disrupt Republican National 
Convention, witnesses summoned before 
grand jury to answer questions concern- 
ing the alleged conspiracy could not re- 
fuse to answer questions on the grounds 
that their testimony was sought for the 
purpose of gathering evidence for the 
“Gainesville Six” trial. Regularity of acts 
of public officials would be presumed — a 
proper purpose for subpoenaing the wit- 
nesses being to inquire of them as to the 
surrounding circumstances with a view to 
discovery of the identity of the alleged 
“unknown persons.” Civil contempt or- 
ders for refusing to answer questions, 
however, would be vacated in the light 
of failure of the government to adequate- 
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ly affirm or deny charges by attorney 
for one of the witnesses that her conver- 
sations had been overheard by means of 
electronic surveillance. A grand jury wit- 
ness has the standing to raise the claim 
of surveillance of himself and his counsel. 
Beverly v. United States, 468 F.2d 732 
(5th Cir, 1972), 9 CLB 177. 


Court of Appeals, 7th Cir. Where in trial 
arising out of destruction of draft records, 
defense counsel asked a witness whether 
or not in viewing photograph of draft 
board, he did not see sign reading “Aban- 
don ye all hope who enter here” and such 
allusion to a sign which was not actually 
present in the photograph provoked 
laughter and applause in the courtroom, 
said action did not so obstruct perfor- 
mance of judicial duty as to justify hold- 
ing attorney in summary contempt. Ex- 
planation of attorney (whose clients based 
their defense upon the claim of having 
acted under insane delusions) that in ask- 
ing his question he was attempting to 
demonstrate that the photograph depicted 


a place compatible with a “child’s notion 
of hell” did not exceed the “outermost 
limits” of vigorous advocacy. “It is not 
enough that the questions were provoca- 


tive or inflammatory. If lawyers were 
barred from asking provocative and pen- 
etrating questions at trial merely because 
they may provoke or inflame, then an es- 
sential goal of every fact-finding process — 
the discovery of truth — would indeed be 
thwarted.” United States ex rel. Robson 
v. Oliver, 470 F.2d 10 (7th Cir. 1972), 9 
CLB 358. 


§ 85.35. —Defenses 

Court of Appeals, 9th Cir. Refusal to 
submit to federal grand jury’s request 
and to subsequent district court’s order 
to furnish finger and palm prints exem- 
plars could not validly serve as basis for 
contempt where the affidavit (of an FBI 
agent) supporting motion to obtain said 
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exemplars was submitted to court in cam- 
era and where all requests of defendant's 
counsel to inspect the affidavit were de- 
nied. Under such circumstances, defen- 
dant’s refusal could not be deemed to 
have been made “without just cause 
shown” as required under 28 U.S.C. § 
1826 (a), providing the statutory basis for 
orders compelling compliance with grand 
jury requests. Due process requires ap- 
plication of fair play by affording de- 
fendant an opportunity to meet this “just 
cause” criterion. This could not be ac- 
complished “in a factual vacuum.” De- 
fendant was entitled “to an uninhibited 
adversary hearing.” United States v. 
Dinsio, 468 F.2d 1382 (9th Cir. 1972), 9 
CLB 359. 


DEPRIVATION OF CIVIL RIGHTS 


§ 85.80. Deprivation of civil rights— 
generally 
United States Supreme Court Person al- 
legedly beaten without cause by District 
of Columbia police officer could not com- 
mence civil action under 42 U.S.C. § 1983 
alleging deprivation of civil right because 
District of Columbia, being an “excep- 
tional community . . . established under 
the Constitution as the seat of National 
Government,” is not a “State or Territory” 
within the meaning of the Act. District 
of Columbia v. Carter, 409 U.S. 418 
(1973), 9 CLB 440. 


Court of Appeals, 4th Cir. Crossing the 
street, in her own words, in order to “slap 
the hell” out of one of her boyfriends (a 
local policeman) because he had failed to 
respond to her greeting, a woman cab 
driver was seized from behind and shoved 
into an establishment which, under war- 
rant, was being searched for illegal lot- 
tery activities. A policeman attempted to 
unbutton her blouse in order to search for 
hidden lottery tickets, but that was termi- 
nated when “I started cursing and 
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reached for my gun.” Police relieved the 
irate cab driver of her gun, but it was 
later returned to her and she was released. 
She, thereafter, commenced suit under 
42 U.S.C. § 1983 against the police officers 
involved, alleging violation of her civil 
rights arising from her warrantless arrest 
without probable cause. She prevailed and 
was awarded damages totaling $5. The 
defendants appealed, adverting to the tes- 
timony in the record that plaintiff had 
been observed rapidly entering and leav- 
ing the establishment several times prior 
to the date in question while the premises 
were under surveillance. Held, on ap- 
peal, that the lower court had erred in in- 
structing the jury that the test of liability 
under Section 1983 was the objective of 
“probable cause,” rather than the “partly 
subjective” test of the reasonable good 
faith belief of the police officers in the 
legality of the arrest. In determining what 
is “reasonable” for the purpose of the ac- 
tion, the standard to be applied is not 
that of the reasonableness required for 
purposes of defining probable cause under 
the Fourth Amendment, but the less strin- 
gent reasonable man standard of the tort 
action against governmental agents, state 
or federal. Hill v. Rowland, 474 F.2d 
1374 (4th Cir. 1973), 9 CLB 620. 


EXTRADITION PROCEEDINGS 


§ 86.20. Extradition proceedings— 
requirements 

Court of Appeals, 7th Cir. Person sought 
to be extradited from Indiana to Missis- 
sippi as parole violator could not validly 
raise contention that a federal issue war- 
ranting habeas corpus was presented be- 
cause “no such crime” as parole violation 
was proscribed by the laws of either state. 
A parolee by definition is charged with 
the crime of which he was convicted; and 
this charge does not merge with the ver- 
dict or judgment, but stands until the 
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judgment is fully satisfied. Salazar v. 
Eads, 466 F.2d 765 (7th Cir, 1972), 9 CLB 
179. 


Minnesota Prison inmate was not de- 
prived of constitutional due process and 
equal protection of laws by extradition 
under Interstate Agreement on Detainers, 
where agreement did not provide for 
judicial hearings to test legality of extra- 
dition or for appointment of counsel for 
indigent defendants. Werthermer v. State, 
201 N.W.2d 383 (Minn. 1972), 9 CLB 183. 


§ 86.40. —Foreign sovereigns 

Court of Appeals, 2d Cir. Defendants 
extradited to the United States to face 
trial on one charge, arrested and charged 
on another, were not entitled to habeas 
corpus release on the ground of breach 
of faith with extraditing country where 
second charge was for crime similar in 
nature, and extraditing country, although 
subsequently apprised of the facts, made 
no affirmative protest. Fiocconi v. United 
States, 462 F.2d 475 (2d Cir. 1972), 9 CLB 
60. 


JUVENILE PROCEEDINGS 


§ 89.00. Right to be treated as juvenile 
Maryland In hearing to determine 
whether jurisdiction over juvenile should 
be waived to an adult court, it was not 
necessary for the state to present any ev- 
idence connecting the juvenile with an 
offense or indeed to show that an of- 
fense was committed since it “would be 
assumed for waiver purposes” that the 
crime alleged to be committed was com- 
mitted and that the juvenile committed 
it. The question to be determined then 
at a juvenile waiver hearing was whether 
juvenile was an unfit subject for juvenile 
rehabilitative measures. In re Murphy, 
291 A.2d 867 (Md. App. 1972), 9 CLB 
70. 
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COMMITMENT PROCEEDINGS 


§ 89.70. Commitment proceedings— 

in general 
“Reflections Concerning Violence and the 
Brain” by John D. Hodson, 9 CLB 684 
(1973). 


Court of Appeals, Ist Cir. 18 U.S.C. § 
4251(f)(4), excluding narcotic addict-de- 
fendants convicted of two or more prior 
felonies from consideration for commit- 
ment for treatment before trial and dis- 
missal of current charges upon successful 
completion of treatment, was constitu- 
tionally invalid since it lacked relevance 
to the congressional purpose for which 
it was enacted —the exclusion of hard- 
ened criminals, Such flat exclusion of 
all addicts twice previously convicted 
of felonies was arbitrary and not related 
to the above purpose since, when read in 
connection with other sections, it leads to 
such “anomalies” as the exclusion of a 
twice-convicted addict who sold only to 
feed his own habit while leaving eligible 
a defendant who had once previously, 
before becoming addicted, sold heroin for 
a profit. “The same rule which excludes 
all hardened criminals with two felonies 
include all hardened criminals with one 
felony.” United States v. Bishop, 469 F.2d 
1337 (1st Cir. 1972), 9 CLB 362. 


§ 89.72. Failure to treat 

New York Convicted rape defendant, 
sentenced to prison term of from one day 
to life under former Penal Law, which 
had clearly contemplated that rehabilita- 
tive treatment be concomitant with the 
sentence, would be entitled to resen- 
tencing upon determination that proper 
psychiatric services were not available or 
being provided to the prisoner. People v. 
Hutchings, 343 N.Y.S.2d 845 (County Ct. 
1973), 9 CLB 722. 
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SUITS BY PRISONERS UNDER 
FEDERAL CIVIL RIGHTS ACT, ETC. 


§ 90.55. In general 

“Rotten to the ‘Core of Habeas Corpus’: 
The Supreme Court and the Limitations 
on a Prisoner’s Right to Sue; Preiser v. 
Rodriguez” by Robert Plotkin, 9 CLB 518 
(1973). 


United States Supreme Court In a 6-to-3 
decision the Court held that an action 
under the Civil Rights Act was an inap- 
propriate remedy for the unconstitutional 
conduct of prison authorities in depriving 
prisoners of earned “good time credits.” 
The exclusive method of obtaining relief 
from an unlawful continuance of custody 
is by way of habeas corpus which, unlike 
a Civil Rights Act suit, requires the ex- 
haustion of all available state remedies 
before federai jurisdiction will lie. This 
is true whether the restoration of good 
time would result in immediate release or 
shorten the length of confinement. Preiser 
v. Rodriguez, 93 S. Ct. 1827 (1973), 9 
CLB 801. 


Iowa Prisoner, who lost four fingers as 
result of injury sustained while working 
as punch press operator in license plate 
factory of state reformatory, was not en- 
titled to compensation under state’s Work- 
men’s Compensation Act. A prisoner en- 
gaged in a prison industry cannot be 
deemed to be “an employee of the State” 
inasmuch as the element of volitional em- 
ployment is lacking. Frederich v. Men’s 
Reformatory, 203 N.W.2d 797 (Iowa 1973), 
9 CLB 452. 


§ 90.59. Civil suits by prisoners— 
right to vote 

United States Supreme Court Allegations 
of prisoners awaiting trial that state 
statutory scheme absolutely denied them 
right to vote were not “wholly insubstan- 
tial” and required convening of three- 
judge court to hear merits of their con- 
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stitutional claims on their application for 
injunctive relief. Goosby v. Osser, — U.S. 
— , 93 S. Ct. 854 (1973), 9 CLB 256. 


§ 90.60. —Freedom of religion 

Court of Appeals, 3d Cir. Catholic priest 
who was not an official prison chaplain, 
and whose previously granted privileges 
to conduct religious services and inmate 
counseling were revoked after he con- 
ducted an “Afro-American Mass” related 
to the “black experience,” was not entitled 
to summary judgment under the Civil 
Rights Act. Clergymen do not have a 
First Amendment right to enter a state 
prison in order to conduct religious ser- 
vices or provide religious counseling to 
inmates; nor may they assert the free ex- 
ercise of religion right on behalf of in- 
mates. O’Malley v. Brierley, 477 F.2d 
785 (3d Cir. 1973), 9 CLB 805. 


Court of Appeals, 4th Cir. Black Mus- 
lim inmates sought to compel North Car- 
olina prison authorities, under 42 U.S.C. 
1983 and 1995, to provide special pork- 
free diets “on the same basis as the cor- 
rectional prisoners who are on ulcer diet.” 
On the basis of affidavits and menus sub- 
mitted by the state, the district court 
found that the plaintiffs could receive 
adequate nourishment from other items 
on the regular diet and that a rational 
basis existed for providing a separate diet 
for prisoners with ulcers but not for Black 
Muslims. Held, the prisoners were “en- 
titled to an evidentiary hearing on the 
prevalence of pork in the prison diet, on 
whether there is adequate nourishment 
in the pork-free foods currently available 
to the prisoners,” and on whether the 
state can establish a “paramount state in- 
terest” for not providing some satisfactory 
form of alternative diet. “Whether a 
prisoner could obtain adequate nourish- 
ment from the prison ration while refrain- 
ing from eating all pork-tainted food is a 
question of medical and scientific fact.” 


CRIMINAL LAW BULLETIN 


Furthermore, the state had failed “to ex- 
plain the refusal to accord the same priv- 
ileges [accorded to prisoners with ulcers] 
to the plaintiffs, who also make a con- 
stitutional argument in support of their 
demands.” Ross v. Blackledge, 477 F.2d 
616 (4th Cir. 1973), 9 CLB 807. 


§ 90.70. —Limitations on legal assistance 
Circuit Court of Appeals, 5th Cir. Fed- 
eral prisoner whose incoming mail from 
attorney was opened (and accidentally 
damaged) by an electric letter opener, 
used to determine whether contraband 
was being sent into prison, was not en- 
titled to an injunction against the censor- 
ing either of incoming or outgoing mail 
on grounds of denial of his right to free- 
dom of speech and violation of his attor- 
ney-client privilege. The mere censorship 
of a prisoner's mail is a proper adjunct to 
prison discipline, so long as it does not 
interfere with a prisoner's right to access 
to the courts. Above circumstances were 
not such as to constitute an infringement 
of access to the courts by virtue of cen- 
sorship of attorney-client mail. Frye v. 
Henderson, 474 F.2d 1263 (5th Cir. 1973), 
9 CLB 624. 


§ 90.80. —Other actions under Federal 
Civil Rights Act—grounds 

Court of Appeals, 2d Cir. Prisoner who 
asserted unconstitutional deprivation of 
“good time” but who sought only money 
damages rather than reinstatement of 
good time was not required to exhaust 
remedies applicable to reinstatement, but 
could validly bring proceeding under Fed- 
eral Civil Rights Act where state law did 
not permit inmates to seek money dam- 
ages. (Under New York Civil Rights Law 
Section 79, a prisoner serving a sentence 
for any term less than life is deprived of 
his civil rights.) Ray v. Fritz, 468 F.2d 
586 (2d Cir. 1972), 9 CLB 261. 


Court of Appeals, 5th Cir. Dismissal of 
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Alabama inmate’s suit brought under 42 
U.S.C. § 1983 asserting racial discrimina- 
tion in deprivation of family visiting 
rights must be reversed despite district 
court’s holding that, in general, internal 
management of prisons should not be in- 
terfered with. “[A]n infringement upon 
the constitutional right of inmates to be 
free from racial discrimination requires 
the scrutiny of federal courts.” Henry v. 
Van Cleve, 469 F.2d 687 (5th Cir. 1972), 
9 CLB 445, 


Court of Appeals, 9th Cir. District court’s 
dismissal of state prisoner’s suit under 
Civil Rights Act alleging the taking of 
his personal property by warden (on the 
ground that Section 1983 does not extend 
to property rights and that Section 1982 
requiring the deprivation of property to 
be racially motivated, which was not al- 
leged) must be reviewed in light of hold- 
ing in Lynch v. Household Finance Co., 
405 U.S. 538 (1972), that there is no dis- 
tinction between personal liberties and 
proprietary rights with respect to jurisdic- 
tion under the Act. Montana v. Harrelson, 
469 F.2d 1091 (9th Cir. 1972), 9 CLB 261. 


MISCELLANEOUS 


§ 92.40. Freedom of the press 

Court of Appeals, 5th Cir. State trial 
court’s permitting cameramen to take still 
and motion-picture photographs during 
portion of trial did not deprive defendant 
of due process where judge stated, in his 
qualifications to defendant’s formal bill 
of exceptions on habeas corpus, that he 
did not allow this practice to continue 
after defendant made objection except 
during recesses, when pictures of defen- 
dant and her attorney were taken with 
their permission, and that all photography 
occurring prior to defendant’s objection 
had been conducted “in an orderly unob- 
strusive manner.” Although such prac- 
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tices are “widely disfavored,” and _ not- 
withstanding the facts that “methods of 
proof available to appellant on appeal to 
the [Texas] Court of Criminal Appeals 
were relatively restricting,” and that “the 
courtroom photography claim has not 
been the subject of an evidentiary hearing 
in any court .. . we are unable to say 
that the conclusions of either court [to 
the effect that there was no denial of due 
process] were clearly erroneous.” Bradley 
v. Texas, 470 F.2d 785 (5th Cir. 1972), 9 
CLB 445. 


§ 92.50. Legal ethics 

Court of Appeals, 7th Cir. Suspension 
of attorney for “conviction” of misde- 
meanor, without hearing and during the 
pendency of appeal was improper. “We 
do not, however, tie the hands of the dis- 
trict court so that it can never suspend a 
person until his conviction reaches finality. 
All we can say is that if the conviction 
itself is to be used to show that the ap- 
pellant actually committed the underly- 
ing acts which are of such a nature as to 
form the basis for disbarment or suspen- 
sion that the conviction must have 
reached finality at least to the extent of 
exhaustion of direct appeals.” In re Ming, 
469 F.2d 1362 (7th Cir. 1972), 9 CLB 359. 


California Attorney who repossessed 
truck for client and, without client’s au- 
thorization, sold the vehicle and con- 
verted the entire proceeds ($2,600) to his 
own use, was properly suspended from 
the practice of law for one year and until 
he made restitution, but in no event for 
more than three years. Although the mis- 
appropriation of a client’s funds warrants 
disbarment in the absence of clearly ex- 
tenuating circumstances, and although 
there were no clearly extenuating circum- 
stances in the case, attorney would not 
be disbarred where he had no prior dis- 
ciplinary record during the sixteen years 
of his membership in the state bar. Mra- 
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kich v. State Bar, 506 P.2d 635 (Cal. 1973), 
9 CLB 538. 


Florida Attorney who continued to prac- 
tice law after he had been suspended by 
the Florida Supreme Court, would be 
found in contempt of judgment of that 
court and suspended an additional sixty 
days. In re Florida Bar, 279 So. 2d 292 
(Fla. 1973), 9 CLB 809. 


Minnesota Henceforth, failure of any at- 
torney to file income tax returns will re- 
sult in suspension or disbarment rather 
than the customary probation except un- 
der the most extreme extenuating circum- 
Irrespective of questions of 
moral turpitude, the failure to file income 
tax returns “represents a violation of a 
lawyer's oath of office and further repre- 
sents a violation of the Code of Profes- 
sional Responsibility.” In re Bunker, 199 
N.W.2d 628 (Minn. 1972), 9 CLB 67. 


stances. 


Montana Attorney, who declined to file 
an answer to disciplinary court proceed- 
ing charging misconduct, would be per- 
mitted to voluntarily surrender his license, 
but results of investigation by special 
counsel leading to disciplinary proceed- 
ing would, nevertheless, be forwarded to 
county attorney for use in further pro- 
ceedings, if deemed appropriate. In re 
Gottwig, 509 P.2d 557 (Mont. 1972), 9 
CLB 626. 


New York Attorney who, in addition to 
other misconduct, admitted delivering to 
clients copies of ten nonexistent divorce 
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decrees (each of which he personally cer- 
tified as true and complete copies of de- 
crees filed on specified dates at a specified 
county clerk’s office) would not be dis- 
barred in view of medical evidence that 
his misconduct was not of a willful nature 
but resulted from episodes of confusion 
and lapses of memory stemming from 
hypoglycemia, a prediabetic low blood 
sugar condition. Attorney would, instead, 
be suspended from practice for a two-year 
period, reinstatement to be subject to 
order of court following his submission 
to medical and mental examination. Hoff- 
man v. New York State Bar Ass'n, 343 
N.Y.S.2d 944 (App. Div. 3d Dep't 1973), 9 
CLB 721. 


§ 92.75. Confiscated property 

Court of Appeals, 5th Cir. Widow of 
alleged presidential assassin, Lee Harvey 
Oswald, seeking by civil action to recover 
just compensation for Oswald’s confis- 
cated personal effects, was entitled to re- 
cover in addition to the intrinsic value of 
such items, the incremental value at- 
tributable to the “collector’s market .. . 
created by the public belief that Oswald 
had assassinated President Kennedy.” Por- 
ter v. United States, 473 F.2d 1329 (5th 
Cir. 1973), 9 CLB 531. 


§ 92.80. Right to expungement of 

arrest record 
“Modern Rules for Law Enforcement: Re- 
lease of Arrest and Conviction Records” 
by Gerald M. Caplan, 9 CLB 407 (1973). 





